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COSTS RULING OF HAMMOND J

Introduction

[1]  Ihave before me ari application for a costs ruling.

TV3 NETWORK SERVICES LTD V BROADCASTING STANDARDS AUTHORITY And Ors HIC WN CP
155/02 [22 March 2005] ‘




2]~ The Substantive proceeding to which this ruling relates was delivered by me

as long ago now as 25 July 2003.

[3] It will be sufficient for present purposes, by way of background to set out the
headnote to the reported judgment of that decision ([2004] NZAR 397):

TV3 screened an advertlsement for a drug (Vzagra) during - & news
programme. The Advertising Standards Complaint Board (ASCB), a self-
regulatory body established by the Advertising Standards Authority (ASA),
dismissed complaints by the complainant and 97 others that the

- advertisement (which related to erectile dysfunction) breached broadcasting
standards. The complainant then made a complaint to the Broadcasting
Standards Authority (BSA). The BSA was established under the

_ Broadcasting Act 1989 to hear complaints about programmes and
advertising programmes but in 1993 the Act was amended so that the ASCB
heard complaints about advertising programmes and the BSA complaints as
to programmes and certain advertising such as political advertisements or

~—where-the-advertiser -and broadcaster-did-notrecognise the jurisdiction of the
ASCB. The BSA and the complainant relied o6n the case of Watson v
Television New Zealand Ltd [2002] NZAR 524 to argue that the BSA had
jurisdiction to conmsider complaints as to “programmes and their
presentation” (s 4(1)(a) of the Act) which included the “conjunction” of
programmes and advertisements. TV3 sought a declaration that the BSA. had
no jurisdiction to consider “conjunction complamts” about advemslng
programmes.

Held (Gr'anting the application)

The BSA did not have jurisdiction to consider a complamt as to the placing
of television advertisements relative to the screening of television
programmes because its jurisdiction was an issue of statutory construction;
the meaning of an enactment was ascertained from its text and in light of its
purpose (Interpretation Act 1999, s 5(1)) (ie a purposive approach); the 1993
amendment to the Act drew a clear jurisdictional line that in general
-advertisements were for the ASA and ASCB and television programmes
were for the BSA; the ASCB could consider any “conjunction” issues within
its jurisdiction; and the word “presentation” in s 4(1)(a) of the Act did not
mean all that surrounded the programme.

Watson v Television New Zealand Ltd [2002] NZAR 524 not followed.

[4] I apolegise for the length of time it has taken to issue this ruling Counsels’
submissions on.costs.were filed between November 2003 and the first quarter of
2004. T should therefore make 1t plain that counsel responded apprOpnately, and

tlmeously, to the Court’s request for submlssmns




- [5]  However, the High Court ﬁle did not reach me at the Court of Appeal until

the middle of 2004. It then got caught up in the transference of papels betweenv -

chambers consequent upon the ongoing alterations to the Court of Appeal and )

effectwely lay fallow for a time. It then came to my attention agam just before the
long vacation but I have only now been able to turn my attentwn to the issues

requiring determination.
The various positions of the parties, as contended for

[6] Counsel for TV3 seeks costs of $21,580 together with disbursements of
$2,059.58 from the Broadcasting Standards Authority (BSA) and Mr Ebbett, jointly

and severally.

7] Mr Allan afgued that there is no good reéson to displace the usunal fule that -
costs should follow the event; that Mr Ebbett, in particular, had pursued the wrong.
course of actioh, in that his complaint was more properly directed to the Advcrtising
St,ahdards Authority (ASA); that the BSA did not take a neutral stance, but had taken
a very active and adversarial role in the proceedings; and that the BSA had put TV3
in a position of having to “litigate at great expense”. Mr Allan noted that the total
sum incurred by TV3 has been $41,231.05 in legal fees and disbursements.

[8] Mr Scotf-Howman, for the BSA, argued that, for pu’blic policy reasons, vthe
Authority should not in this proceeding be made subject to a costs order. The case is
said to be one of a “public litigation” variety in which the issues raised were as to the
pfoper extent of the jurisdiction of the BSA and the ASA. Alternatively, if this
Court determined that the BSA should be subject to a costs order, he argqed it should
not be liable to the full extent suggested by TV3.

[9]° For MrEbbett, the second defendant, MrMcKenzie QC adopfed the
submissions put forward by the BSA in sﬁppdrt of the proposition that this is a
proper case for the Court to depart from the ordinary principle that costs should
follow the event. Additionally, he urgéd on behalf of Mr Ebbett that Mr Ebbett, in
exercising his "‘statuto'ry right”, “had been caught up in a Jurlsdlctlonal dispute
between the BSA and the ASA He said there is a public interest in a complalnant




“being free to pursue a complaint under the broadcasting legislation in accordance
_ with the law as it was then Stéted by the High Court (in Watson). va; suggested
further that had both the BSA and Mr Ebbett adoptved» the course suggested for them
by TV3, “t‘here.would'have been no party to present opposing submissions to the

Court on what was, it is 'sAubmitted,' an important matter of public interest”. In the
event that, contrary to this submiséion, costs should be awarded against Mr Ebbett, B
Mr McKenzie submitted that this is a proper case for the Court to depart frorﬁ thé
scale, in the exercise of its discretion, and award costs at a level which do not ﬁnduly
- penalise a litigant who had acted in the public interést “and has no financial interests

in the outcome of the litigation”.

[10] Mr Wilson QC, for the, ASA, suggested that in reality this judicial review
proceeding had been a contest between TV3 and ASA on the one hand and the BSA
and Mr Ebbett on the other. Effectively, the position of TV3 and the ASA ~‘wasb
upheld and that of the BSA and Mr Ebbett‘ rejected. M Wilson said that “it' folfows
that [TV3 and the ASA] are each prima facie entitled to costs against [the othér two
parties]”. He said this liability should be on a joint and several basis. Mr Wilson
accepted that TV3 carried the greater burden of the argument, but said that “the
quantum of the costs to bé paid to the [ASA] should be say fwo thirds of those
recoverable by [TV3]”. R ‘

Resoll_ltion

[11]  As the Court of Appeal noted in Glaister v Amalgamated Dairies Lid [2004]
2 NZLR 606, the usual rule is that costs follow the event; although, ultimately, all
matters relating to costs in a prdceeding are in the discretion of the trial court,
However the discretion to exceed the new scale is to be sparingly exercised, in
accordance with the obsefvations in Glaister. In this case, Mr Allan does not seek to
exceed the scale for his client save in one small 1'es.pect (which is pr.operly-idéntiﬁed‘

in the manner as suggested in Glaister).




[12]  All of that said, as always, regard does have to be had to the circumstances of
the particular litigation. The standard cost rules do not always sit entirely easily 1"n‘ :
judicial review proceedings, of a public character, and in that arena a court will

occasionally have to resort to its undoubted general discretion.

[13] Im this-'il'lstance, I can see no reason why cosfs should not follow the gvent, in
favour of TV3, and essentially for the reasons. suggested by Mr Allan in his _
submissions. There was a determined “lis” betweeﬁ TV3 (suppoﬂ:ed by the ASA) on
the one hand, and the two contendiﬁg parti_eé of the BSA and Mr Ebbett, on the other
~ hand. It canhot be right that litigation is entirely “costless” to one party or the other -
that is, that the usual rules be put aside altogether - save of course in truly unusual

circumstances, which do not pertain here.

[14] The next issue is as to the quantum of the costs to be awarded to TV3. In my
viéw, Mr Allan responsibly contended- for-the "2B---$ca~}e;< ‘--Wi-th:;;-@né ~6appréppiam}.
2C adjustment. Normally, I would allocate a scale and have the Registfér fix the
actual costs and disbursements, if counsel could not agree on them. In this instance,
and particul‘arly given the delays which have occurred, I fix the sums myseif, and I
do so in terms of Mr Allan’s m_emorahdumf that is, $23,639.78 in all'($21,580 costs
plus $2,059.78 disbursements). |

[15] The next issue is as to-the parties who should bear that award. Mr Allan
urged that the liability for this sum should be joint and several. But that would‘then |
raise issues between Mr Ebbett and TVS. Again in the interests of finality, I think it
more appropriaté in this caser to apportion liability between Mr Ebbett and the BSA.
Judgment will therefore be entéred against Mr Ebbett for $5,000 in costs; judgment
for the balance sum of $18-,63‘9.7.'8' for costs and disbursements will be entered
against the BSA. |

[16] The next issue is whether there should be an award of costs in favour of the
ASA, as against the BSA and/or Mr Ebbett. “There is some force in Mr Wilson’s
submissions, but in the end I think that to make such a further costs award WOuld be

somewhat oppressive, in a matter which did have some impbxtance to both of the




_ Authontles in determmmg the precise ambit of theit respectwe Jur1sd10t10ns There

will therefore be no costs order in favour of the ASA

Rulings accdrdingly.

Delivered this 22" day of March 2005.

R G Hammond J.
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