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Foreword

In late 2001 the Broadcasting Standards Authority decided to conduct research into privacy
and informed consent issues in broadcasting. There were three main reasons for this decision.
First, the Broadcasting Amendment Act 2000 included a provision that would enable
broadcasters and/or the Authority to develop a privacy code of broadcasting practice. Second,
there had been a steady increase in the number of privacy complaints made to the Authority
since its inception in 1989. Third, developments in programming, such as the rise of ‘fly on
the wall’ documentary formats, competitive-based reality television and evolving entertainment
formats, were continuing to challenge attitudes about not only privacy, but also methods of
gaining consent.

The objectives of this research on privacy and informed consent in broadcasting were
threefold:

* To inform the Authority’s decision-making when it considered complaints involving
matters of privacy and informed consent in the context of the public interest and the
freedom of expression.

» To test the efficacy of the Authority’s privacy principles as set out in its Advisory
Opinion, with the option of developing a privacy code in the future in consultation
with interested stakeholders.

+ To assess whether the Authority should lead the development of ethical guidelines
outlining the procedures for obtaining informed consent.

Chapter one of this monograph provides an overview of decisions the Authority has issued
involving privacy and consent since our previous publication Privacy: Interpreting the
Broadcasting Standards Authority’s Decisions January 1990 to June 1998. This chapter covers
decisions issued between July 1998 and December 2003.

Chapters two and three detail the findings of the Authority’s consultation with specific
stakeholder experts on privacy and informed consent issues. Seventy-five broadcasters,
programme producers and directors, academics, lawyers, Maori, and community advocacy
organisations were interviewed extensively. These interviews also helped us refine the
questionnaire for a national public opinion survey.
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Chapter four outlines the findings of the national survey, during which 1,195 New
Zealanders were interviewed face-to-face to measure public attitudes to issues of privacy and
consent.

As one would expect, the range of opinion varied greatly. This is also reflected in the
tensions inherent in the topics: New Zealanders respect the right to privacy but also demand
truthful news and the unmasking of improper behaviour by those in positions of responsibility.

Itis not the Authority’s task to resolve the broad debates. Nevertheless, we need information
to assist us in navigating the decision-making path, so that our work is founded on good
reasoning and an understanding of a broad range of societal views.

There are several striking findings in this research. The first is that there is a gulf between
the general public’s understanding of the rights of individuals when featuring in the media,
and the actual legal position of those individuals. This suggests that better, more accessible
information might be useful so that the public clearly understands both its rights and obligations
and the rights and obligations of the media to go about their professional tasks.

The second is the degree of unanimity between various stakeholder groups and members
of the public on some key issues. Almost all respect the principle that protection of children
and the vulnerable is highly important. Many agree that public figures have less right to
privacy on important issues than ordinary members of the public.

What does this mean in practice? Should individuals have complete control over the use
of recordings/images in which they feature? —in law and in practice no, but many individuals
disagree. Should a consent form always be used? — it is impractical for some areas of media,
e.g. news gathering and most radio interviews, but may be sensible for longer-form
programmes, and competitive formats where participation is sought by the individual.

If the method of gaining information is intrusive (e.g. hidden cameras), but there is a
justified suspicion of wrongdoing, are privacy principles less important? — no, but the public
interest is a valid defence. Are there special issues in recording Maori people? — yes.

Stakeholders made a number of suggestions for ways the Authority could amend its current
privacy principles. There seems to be little desire to introduce a separate privacy code of
broadcasting practice, but the suggestions for considering aspects of the principles afresh
will provide us with food for thought over the coming months.

We thank all who participated in this large exercise. We hope that this publication is
helpful to all who take an interest in this important field.

Joanne Morris

Chair

Broadcasting Standards Authority
July 2004



Introduction
by Wiebe Zwaga

In 1998 the Authority published Privacy: Interpreting the Broadcasting Standards
Authority’s Decisions January 1990 to June 1998." In the foreword of that publication,
Sam Maling, then chairperson of the Authority, observed the following about the Authority’s
role in determining complaints about alleged breaches of privacy of the individual in
broadcast programmes:

[This role] has involved the Authority, from the beginning, in weighing up competing
concepts: on the one hand, freedom of expression and the public’s right to know and, on
the other, the right of the individual to privacy.

The debate continues and is often referred to by complainants and broadcasters in complaints
submitted to the Authority. The principles which the Authority has adopted in dealing with
these issues continue to require review and refinement through decisions. As many
broadcasters will appreciate, the issues are not always easily resolved and not infrequently
arise out of complex factual situations.

This monograph addresses the legal challenge sketched by Sam Maling and examines how
the balance between freedom of expression and the right of the individual to privacy can be
achieved when the Authority determines complaints about alleged breaches of privacy. It
explores stakeholders’ perceptions of how these competing values should be balanced. It
asks what the wider New Zealand public think of the right to privacy of their fellow citizens
in relation to the freedom to impart, and receive, information about them.

Section 4(1)(c) of the Broadcasting Act 1989 requires broadcasters to maintain
standards which are consistent with the privacy of the individual. Complaints alleging
breaches of privacy may be made directly to the Authority, in contrast to complaints
alleging breaches of other broadcasting standards, which must be made to the broadcaster
first. A further difference is that if the Authority upholds a privacy complaint, it may
award compensation of up to $5,000 directly to the person whose privacy has been
breached.

The Broadcasting Amendment Act 2000 provides for broadcasters and/or the Authority to
develop a code of broadcasting practice relating to privacy. The research reported in this
monograph is, among other things, a response to this Act.
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UK research

The United Kingdom’s Broadcasting Standards Commission (BSC), now integrated into the
Office of Communications (Ofcom), has taken the lead internationally in researching privacy
and consent issues in broadcasting. The Authority has used the BSC’s research programme as
a model. It has attempted to follow up relevant aspects of the BSC’s research and apply them
to the New Zealand broadcasting environment.

A 1997 BSC publication® found that attitudes to how much privacy individuals should be
accorded depended on their perceived social and moral position:

... respondents suggested that criminals had no effective rights, whereas ordinary members
of the public were awarded full rights to prevent coverage. Those with public position fell
in between and were awarded limited rights — not the power to prevent but some rights to
consultation prior to publication.*

Furthermore, survey respondents demanded ‘informed and considered participation’. Children,
in particular, should not be interviewed by programme makers without parental consent.
Finally, programme makers were perceived:

... to be willing to flaunt accepted rules of conduct in relation to privacy in order to make
programmes.>

A second research project commissioned by the BSC in 2000 studied consent issues in
broadcasting.® A survey found that just over 70 per cent of respondents thought that programme
makers should inform participants about what was involved in the making of a programme.
They also thought that programme makers should tell participants about the possible
consequences of taking part in a programme.

This research found that the people surveyed questioned the motives of participants
appearing in programmes:

... the audience characterisation of participants’ motives included being labelled as ‘show-
offs’ or ‘exhibitionists’.”

Even so, on the issue of consent, a clear majority of respondents felt that consent should be
sought from individuals who were not directly involved in the programme but appeared on
camera footage. Two-thirds believed that consent needed to be sought from individuals being
filmed by surveillance cameras before such footage was used in reality-type entertainment
programmes. On this matter the study concluded:

However, members of the public were careful to differentiate between entertainment and
investigative programmes. Only 45% said consent should be sought if [surveillance camera])
footage was to be used in an investigative programme, implying support for the public
interest in uncovering potential wrongdoing.®
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The relationship between privacy, consent and the public interest was dealt with in detail
by a third research project commissioned by several organisations, including: the British
Broadcasting Corporation, the Broadcasting Standards Commission, the Independent
Television Commission and the Radio Authority.® This study covered topics including
public interest definitions, rights to privacy, aspects of media intrusion, rights to privacy
and good taste and decency, consent, and motives of the media to obtain private
information.

The Public Interest, the Media and Privacy found that once consent to the publication of
private information had been given, respondents considered that this absolved the media
from the charge of intrusion of privacy. However, respondents expressed concern about the
vulnerability of the person giving consent, for example in cases where somebody was suffering
from trauma after an accident.

There was no consensus on a firm definition of ‘public interest’. Public interest issues
were seen to be matters affecting crime, health and national security. Respondents felt that
the media often mobilised the concept of public interest as a defence after a breach of privacy.
A large majority of survey respondents saw public interest as pertaining to issues which
affected them. Accordingly, the report concluded that:

... for something to be in the public interest it has to be in the interests of the collective and
not a single individual, such as the promoting of some benefit, or the avoidance of some
harm.!°

Respondents’ expectations of privacy depended on whether they were in public or private
space. Whether the space was ‘closed space’ (the home), ‘restricted public space’ (the office
or a secluded beach), or ‘open space’ (town centres, shopping matls, and open public beaches),
guided respondents’ opinions on privacy. In addition, respondents considered that depending
on the type of space, individuals had ‘... a duty of care not to behave in a manner that one
would not wish to become public.”!!

The home, or closed space, was considered sacrosanct. A majority of respondents also
believed that individuals should not be focused on in open public space even though they
considered that individuals had a higher duty of care not to ‘stand out’ from the crowd. While
respondents considered it acceptable to be filmed as part of a crowd, they did not consider it
acceptable to be singled out for special attention. There was an expectation that while cultural
notions of privacy would be subject to change over time, the concept of public interest would
remain constant.

Privacy and public interest are related where the degree and method of media intrusion is
concerned: ‘The higher the degree of public interest, the greater the degree of intrusion
permitted.”> For example, respondents believed that hidden cameras/microphones should
only be used where there was a high public interest rationale, and other means of obtaining
the information were not available. However, respondents placed an important caveat on the
use of hidden cameras/microphones:
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... surreptitious recording has to be restricted to the gathering of information that is strictly
germane to the story; it should not gather ‘collateral information’ of a private nature. Hence
listening into phone calls that might collect information about a person’s family, when the
family is not part of the story, is not considered permissible."

Respondents considered that children had ‘virtually inviolable rights to privacy’." To
compromise children’s rights to privacy, the public interest needed to be extremely high, such
as collecting information about impending terrorist acts.

Specifically citing the tabloid press in the United Kingdom, a large majority of respondents
expressed considerable scepticism about the motives of the media when they intrude on privacy.
The media were perceived not to be acting in the public interest but in their own interest to get
a higher audience share.

New Zealand research

The sentiments expressed in the United Kingdom survey findings resonate with the findings
of earlier New Zealand research commissioned by the Authority. In a survey published in
2000, New Zealanders cited invasions of privacy as the most unacceptable of all the issues
surveyed i.e. bad language, the portrayal of sex and nudity, violence, discrimination, and
fairness. However, a cluster analysis by socio-demographic background found that a significant
number (18% of respondents) fitted the label of ‘Nosy Parkers’. Monitoring Community
Attitudes in Changing Mediascapes reported on this cluster in the context of television
programming trends such as reality television, as follows:

... Nosy Parkers did not seem to be too concerned about privacy issues arising from
broadcasting .... The so-called ‘tabloidisation’ of broadcast media has been blamed for
the increasing trend to pry into the private lives of citizens, be they prominent members
of society or reluctant debutantes. The fact that such programmes rated well could be
explained by the fact that there proportionately was — in audience terms — a sizeable
constituency of Nosy Parkers who did not take much exception to privacy and fairness
issues.'®

‘Nosy Parkers’ in New Zealand constitute a viable audience share. One might hypothesise
that the proliferation and popularity of new reality television formats may result in privacy
being less valued.

The Broadcasting Standards Authority has received complaints about alleged breaches of
the privacy standard when the good taste and decency standard might have been more
appropriate. The UK report, The Public Interest, the Media and Privacy, also found that
people had difficulty making a distinction between privacy and good taste and decency.

It was in the context of the developments sketched above — both programme developments
and shifts in audience preferences — that the Broadcasting Standards Authority embarked on
its research of New Zealanders’ views of privacy and consent in broadcasting reported in this
monograph.
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All Broadcasting Standards Authority decisions cited, as well as further information on

the broadcasting standards regime, are available through its website www.bsa.govt.nz
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The BSA's regulatory framework:

recent decisions on privacy and consent
by Michael Stace

Introduction

“*Privacy is the right to be let alone.” So stated United States Supreme Court justices Warren
and Brandeis in their famous legal axiom in 1890." More than a century later, community
attention to the concept of privacy has not declined, and no more authoritative legal exposition
of what the right to privacy means has been advanced.

One of the requirements of section 4(1)(c) of the Broadcasting Act 1989 is that broadcasters
maintain standards consistent with the ‘privacy of the individual’.? The Act does not define
what is meant by the privacy of the individual. It is not the role of the Authority, nor does it
have the mandate, to resolve broader community and juristic perceptions of the place of
privacy in the general law. The Authority, nonetheless, is required to adjudicate on complaints
alleging breaches of privacy in broadcasting.

Accordingly, the Authority has developed a set of privacy principles which it applies
when it investigates privacy complaints. As well as providing guidance to broadcasters and to
the Authority, the principles attempt to balance the competing values society places on
individual privacy and freedom of expression.

In a monograph published at the end of 1998,* the Authority outlined its efforts to interpret
and apply section 4(1)(c) of the Act. The monograph recorded chronologically every decision
released between January 1990 and June 1998 which involved the Authority in investigating
a complaint alleging a breach of privacy.

This chapter takes up where the previous monograph left off and discusses how the
Authority has applied the privacy principles in decisions issued between July 1998 and
December 2003. During this period, 132 privacy complaints were determined of which 48
were upheld. In 1999 the Authority also amended privacy principle (vii) to increase the
protection of children.

17
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The privacy principles

One of the Authority’s functions under Section 21(d) of the Act is to issue advisory opinions
relating to broadcasting standards and ethical conduct in broadcasting. On 25 June 1992 the
Authority issued its first advisory opinion, setting out the privacy principles it had developed
since its inception in 1989, and which it intended to apply when investigating complaints
alleging a breach of privacy.

The Authority’s first advisory opinion contained five privacy principles. Noting that its decisions
could be appealed to the High Court, the Authority stated in that opinion that it was necessary for
it to follow appropriate legal precedents. The Authority noted that there was a paucity of reported
cases and a lack of a clear legal definition in New Zealand. Therefore, the Authority relied upon
precedents from the United States in developing the first five privacy principles.

As the Authority gained more experience determining privacy complaints, it developed
and expanded the privacy principles. In another advisory opinion, released on 6 May 1996, it
added two further principles to the original five. A third advisory opinion, released on 20
September 1999, focused on the issue of consent given by children, and amended the original
principle which dealt with consent.

In the introduction to each of the advisory opinions, the Authority has stressed the following:

* these principles are not necessarily the only privacy principles that the Authority will apply
* the principles may well require elaboration and refinement when applied to a complaint
* the specific facts of each complaint are especially important when privacy is an issue.

That is, the Authority looks at the specific facts of every complaint alleging a breach of
privacy, and may elaborate, refine or add to the principles as it sees fit.

There are seven privacy principles which the Authority applies to privacy complaints
against radio and television broadcasters:

cont’d .
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The BSA's regulatory framework

Three particular aspects of the Authority’s privacy principles have evolved since 1998,
identification, the definition of ‘individual’ as applied by the Authority, and consent by children.

Identification

Real people are sometimes shown on television taking part in exciting, unusual, harmful or
even illegal activities. This applies particularly to documentary, reality and entertainment
formats, for example those involving the police or emergency services. These services often
deal with people who may well prefer not to feature on television, or who are not in a position
to consent, or decline to consent, to be featured. It is not unusual for their faces to be pixelated
or otherwise electronically masked.

If a person who appears on radio or television is not identifiable, there cannot be a breach
of that person’s privacy. The Authority has also ruled on a number of occasions that a person
is not identified if the individual is identifiable only to family and close friends who would
reasonably be expected to know about the matter dealt with in the broadcast. While the degree
to which an individual is identifiable beyond such a close group is a question of fact which
must be determined with each complaint, the Authority’s starting position, and its application
to the particular facts, was recorded in decision number 2000-179. The complainant, R, said
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that his son was shown stealing from his employer — although his son was not convicted. The
programme “Stealing on the Job” was broadcast by TV3 as an Inside New Zealand
documentary. The Authority wrote:

Before determining whether there has been a breach of privacy, the Authority must be
satisfied that the broadcast identified R’s son. Only then can it apply its privacy principles
to determine whether a breach occurred. In this case, the Authority is not satisfied that the
identification threshold has been reached. In previous decisions, the Authority has held
that for there to be identification it is insufficient that the individual be identifiable to a
close circle of family and acquaintances. Here, the identity of R’s son was protected in
many ways. The surveillance footage, which members of the Authority found difficult to
decipher, showed R’s son’s legs and lower body, and in the brief time his face was shown it
was pixelated. The Authority does not accept R’s argument that by identifying the owner
of the tyre business — one of more than 40 of that company’s agencies in the Auckland
region — his son was identified. Nor does it accept the contention that the owner’s reference
to a “young fella” identified R’s son. Although it accepts that a small number of people
within the industry may have linked the programme with his son, the Authority is unable to
find that such identification, if any, crosses the identification threshold.

Decision number 2002-128/143 is another occasion when the Authority decided that the
broadcast had not crossed the identification threshold. The complainant, R K Watkins, had
made a large number of complaints about the radio station The Rock, a number of which the
Authority upheld. Her complaints were the subject of comment from the presenters of The
Rock’s Morning Rumble. The Authority did not uphold her subsequent complaints that the
comments about her on the Morning Rumble breached her privacy. It stated:

When the Authority deals with a complaint that an individual’s privacy has been violated,
it must first consider whether the individual was identified by that broadcast. In previous
decisions, the Authority has required that a person is able to be identified by the broadcast
by more than a limited number of people such as family and close friends. The Authority
considers that identification requires the broadcast positively to identify an individual whose
privacy is said to have been breached. On this occasion the complainant was not identified
by name in any of the broadcasts and no personal descriptive factors were broadcast. The
information revealed about her in the broadcasts was limited to the fact of her existence as
a complainant, but her specific identity was not revealed.

The ‘individual’

Section 4(1)(c) of the Broadcasting Act requires broadcasters to maintain standards consistent
with the ‘privacy of the individual’. The Act did not originally define the word individual.
The Authority therefore interpreted it to be consistent with the definition of individual in the
Privacy Act 1993; that is, ‘a natural person, other than a deceased natural person’.

Although a company is a ‘legal person’, it is not an ‘individual’ and does not have a right
to privacy under the Broadcasting Act 1989 (2000-006). Similarly, a trust is not an individual
under the Act (1999-242).
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The individual must also be alive. The Authority declined to uphold a complaint that an
item which showed the body of a child who had suffered a violent death breached the child’s
or the whanau’s privacy (2000-165).

The Authority’s definition of individual was confirmed by the Broadcasting Amendment
Act 2000, which amended the principal Act to state that ‘individual has the same meaning as
in section 2(1) of the Privacy Act 1993’.

Privacy Principle (vii) — Consent — Children

An item broadcast on TVNZ’s Holmes on 4 March 1999 examined the situation of a woman
and her eight-year-old son who was described as suffering from Attention Deficit Disorder.
Footage of the child was shown in which he exhibited behaviour which was said to be a result
of the disorder. In decision number 1999-087/089, the Authority made the following
observation about consent:

The issue of filming young children is one which broadcasters will appreciate is fraught
with difficulty. In the Authority’s decision [1998-005/006], which TVNZ has referred to,
the Authority found that a young child had been identified in a television broadcast in a
way which infringed her rights to privacy, and which would ordinarily require consent
before broadcast. Consent had been sought, and given, by the child’s grandparents who
had the day to day care of her. Despite that, the Authority in its decision said:

... it has misgivings as to whether that was sufficient in the circumstances of
this case. The Authority is of the view that such consent can only be given by
the parents or legal guardians of a child, and then only in circumstances where
itis in the child’s interests to permit filming and subsequent broadcast.

In the instance now under consideration, the Authority appreciates that TVNZ obtained
the consent of the child’s mother to the filming.

The Authority takes the view that, in the circumstances of this case, the mother’s consent
on its own was not sufficient. Here, clearly, the interests of the child needed to be considered
as well.

Taking into account the fact that the child was young, was filmed in circumstances of great
vulnerability, and clearly did not wish to be filmed, along with the point that the mother’s
motive included applying pressure on the responsible welfare agency, the Authority ruled
that the situation was one in which the child’s interests were paramount and the mother’s
consent did not justify the broadcaster’s intrusion into the child’s privacy. It concluded:

... in the case of children, filming and subsequent broadcast of footage of a child can only
be justified first, by obtaining the consent of parents or legal guardians, and secondly, in
circumstances where the child’s interests are propetly considered and furthered. It considers
that both elements must apply. Further, the Authority reminds broadcasters that the interests
of parents or legal guardians may not be identical to those of the child.
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A child’s privacy was the focus of another decision issued on the same day (1999-093/101).
There were nine complaints about the broadcast of an item on TVNZ’s You be the Judge after
a child’s paternity was revealed to him in the studio following a DNA analysis. The Authority
did not accept that the parents’ consent to the child’s appearance was in the best interests of
the child, even if the parents genuinely believed so. It added:

In the Authority’s view, the responsibility lies with the broadcaster to ensure that where
there are competing rights, both parties are independently advised. In this case, it is apparent
that minimal thought had been given to the possible repercussions the disclosure would
have on the child such as, for example, when he returned to school. The Authority believes
that TVNZ failed to recognise the possibility that the boy’s self identity and self-worth
could be seriously compromised by publicly disclosing personal facts about him. As for
TVNZ’s argument that reports from the boy’s mother indicated that her son was happier in
the knowledge that he now knew who his father was, the Authority understands that this
knowledge could well be of comfort to him. However, what it cannot reconcile is the means
by which he learned a private fact about his parentage, with the result that it was now
public information.

Until September 1999, privacy principle (vii) on consent stated:

An individual, who consents to the invasion of his or her privacy, cannot later succeed in a
claim for breach of privacy.

The two decisions discussed above provided the Authority with the impetus to revise privacy
principle (vii) in an Advisory Opinion issued on 20 September 1999:

vii)  Anindividual who consents to the invasion of his or her privacy, cannot later succeed
in a claim for a breach of privacy. Children’s vulnerability must be a prime concern
to broadcasters. When consent is given by the child, or by a parent or someone in
loco parentis, broadcasters shall satisfy themselves that the broadcast is in the best
interests of the child.

Consent on behalf of a child was again a central matter in decision number 1999-170. An
item on One News included an interview with the father and ten-year-old son of a convicted
murderer who had been recaptured after six years ‘on the run’. The child’s mother complained,
stating she had not consented and that she would not have agreed to the interview had her
consent been sought. The broadcaster contended that the child and his grandfather, with whom
he spent considerable time, had consented fully. The Authority did not accept that informed
consent had been given and upheld the privacy complaint.

In another decision (2003-107) the Authority ruled on a complaint from the Department
of Child, Youth and Family Services that a current affairs item breached the privacy of two
children who were in the Department’s care. The Authority considered whether the broadcaster
had adequately assured itself that the broadcast was in the best interests of each of the children.
After noting the involvement of each child and the approach taken by the broadcaster, the
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Authority decided that the broadcaster had acted in the children’s best interests. In regard to
one of the children, the Authority wrote:

On balance, the Authority accepts the footage of the child was justifiable as being in the
best interests of Child B. Nothing more clearly illustrated the plight of the child than being
shown being taken away from her mother. The Authority accepts TV3’s contention that
Child B’s interests were served by exposing her case to public scrutiny. TV3 wrote:

There was no way to adequately convey the extent of the pain [Child B] was
experiencing without showing it.

In the Authority’s view Child B was not exposed to any harm or potentially humiliating
footage as a result of the broadcast. In the Authority’s view, the broadcaster did not on the
occasion of this broadcast infringe Child B’s privacy. Accordingly, it declines to uphold
this aspect of the complaint.

Privacy Principle (vii) - Consent — General

From the outset the Authority has regarded the complainant’s consent to the broadcast as a bar
to a successful privacy complaint. Consent is not an issue when people agree to be interviewed
for news and current affairs programmes. In addition, release forms are used for many
documentary and reality programmes. There are also occasions when consent may be implied.

The Authority has found that a complainant consented implicitly to the broadcast of
identifying particulars by taking the following actions:

* participating in a competition which was being organised and broadcast by a radio station
(1998-132/133, 2002-039, 2003-007/008), and

* operating a business where potential customers might phone for straightforward
information (1999-058).

The Authority will also consider the reason consent was given, and whether it related to
limited circumstances only. For example:

* while participating in a competition being run and organised by a radio station amounts to
consent to the publication of your name, it does not necessarily amount to consent for the
publication of your work place (2002-144/145).

The Authority has also accepted that a consent form which allows material to be screened on
more than one occasion means, in fact, just that, even though the circumstances of the second
broadcast might be different. For example:

* consenting to participate in Weddings amounted to consent to a report that the marriage
had failed (1999-123) or that circumstances had changed (2002-020)
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* consenting to participate in a current affairs item amounted to consent to include a summary
of the first programme in a later programme on the same matter (2002-073).

Identity and consent issues resolved

As will now be apparent, the Authority will only determine a privacy complaint if it is clear
that the complainant:

* isidentifiable in the broadcast beyond family and close friends who would reasonably be
expected to know about the matter dealt with in the broadcast, and

* has not consented to the broadcast.

However, being seen in a broadcast or being heard on the radio in a situation where consent
is neither explicit nor implicit, does not of itself give rise to a breach of privacy. For example,
itis not unusual for people to see themselves on television as members of a crowd at a gathering
in a public place, for example watching a sporting event.

Privacy only becomes relevant when the broadcast discloses private facts, or when the
broadcast involves intentional intrusion into an individual’s privacy.

Privacy Principle (i) — Disclosure of Private Facts
Privacy principle (i) requires public disclosure of private facts, where the facts disclosed are
highly offensive and objectionable to a reasonable person of ordinary sensibilities.

The following are some examples where the Authority found that the disclosure of facts
in the broadcast about an identifiable person was highly offensive when assessed by
community standards of offensiveness. Some of the complaints were ultimately not upheld
because the disclosure, while involving a breach of privacy, was deemed justified in the
public interest:

* the person was a rape victim (1998-094)
+» the person was tricked into disclosing personal details (1999-024)

* the man’s wife, who was named, had left him after 13 years and had taken up with a 19-
year-old (1999-062)

+ asenior religious figure was seen to be drinking at a private party and making outrageous
personal statements (1999-128)

» filming the squalid conditions of cats inside a person’s home (1999-188)
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the condition of a person in police cells following her apprehension for excess breath
alcohol (1999-202)

filming a teenager being interviewed in a police station (1999-229)

filming children of a gang member sought by police (2000-043)

filming a professional in consulting rooms by use of a hidden camera (2000-109)
filming a person being visited by a civil debt collector (2000-132)

reporting the death of a young man by suicide (2001-028)

showing recent photographs of a child placed for adoption some 30 years ago (2001-121)
disclosing that a child was a prostitute (2002-031)

disclosing women who had been victims of sexual offending (2002-067/070)

disclosing the name of a man who was a debtor (2002-077)

referring to neighbours who had removed survey pegs as ‘generally abusive’ (2002-205)
showing a couple behind in hire purchase payments (2003-017), and

interviewing a woman who was described as the mother of a schizophrenic (2003-075).

While the Authority determined that the above broadcasts breached privacy principle (i), there
are a number of other decisions where it has ruled that privacy principle (i) was not breached:

showing people apprehended for criminal behaviour (1998-119 and 1998-120)
reporting a traffic accident in a public place (1999-055)

reporting bad driving behaviour (1999-031)

showing police responding to a threat of suicide in a public place (1999-076)
showing a person being arrested and processed in a police station (1999-085)
screening a person worshipping in church (1999-132)

showing pictures of a child being rescued from a house fire (1999-159)

screening a tape of a police interview of a man charged with murder (1999-237)
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showing a person at a veterinary surgery arranging for a cat to be put down (1999-238)
showing pictures of a teacher dismissed for a sexual liaison with a student (2000-072)

unauthorised filming of private premises when no offensive private facts were disclosed
(2000-148)

showing a naked child in a documentary where neither child nor nudity were exploited
(2000-064)

showing an offender apprehended who was subsequently put through a diversionary scheme
rather than charged in court (2000-178)

disclosure of the address of a house where newsworthy crimes had occurred in the past
did not breach the privacy of the present owners (2002-095)

showing offending driving and the offender’s attempt, in a public place, to ask the police
to change the facts of the incident for insurance purposes (2002-118)

expressing an opinion that the producer of a show had been acting unfairly (2002-176)
disclosing a person’s occupation as a prison officer (2003-050)
disclosing a person’s occupation as a social worker (2003-107)

footage of an employee explaining why he was late for work and being censured by his
employer (2003-113), and

reporting a message left on a telephone answer phone (2003-122/123).

Privacy Principle (ii) — Effect of passage of time

Privacy principle (ii) acknowledges that some facts which might have been public at one time
may become private again over time.

On one occasion the Authority ruled that the fact that a woman had been convicted of a

minor assault some six years previously did not now justify screening the incident which
gave rise to that offence (1999-103).

Privacy Principle (iii) — Prying

Privacy principle (iii) provides for a breach of privacy which involves intentional interference

“in

the nature of prying”. It also states that an individual cannot make a privacy complaint

about being observed or followed or photographed in a public place.
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The Authority has ruled on a number of occasions that the intrusion which occurred
contravened the principle. Some examples are:

» secretly filming an inebriated person at a private party (1999-128), and

* a patient who secretly filmed a consultation with her medical doctor (2000-109).
Despite the broad public place exemption, the Authority has ruled that intrusion can occur in
a public place when a person would have clearly expected that the actions disclosed would be

private. For example:

e reporting a private conversation which was overheard walking next to a person in the
street (1999-003), and

* filming an injured person climbing out of a car after an accident (2003-043).

There have also been a number of situations where the Authority considered that the broadcast
of the event was not sufficient to amount to intrusion. For example:

» filming a person who shared the house of a prison officer charged with having sexual
intercourse with an inmate (1998-170)

+ filming a corrections department employee in a public place who was accused of having
a relationship with an inmate (1999-069)

» responding to a threatened suicide in a public place (1999-076)

» secretly filming people leaving a neighbour’s home very late when hours of visiting had
become a neighbourhood dispute (1999-105)

» filming a fire officer rescuing an 18-month-old child (1999-159)

+ filming an innocent visitor to a house where the owners were involved in a questionable
activity (2000-133)

* using a hidden microphone, and filming from a distance, a dissatisfied customer visiting
a repairman (2001-060)

» filming police in action dealing with a traffic incident on a highway (2002-118)
* openly filming a property auction (2002-193), and

* broadcasting a message intended for all callers left on a telephone answer phone (2003-
122/123).
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Privacy Principle (iv) — Denigration and ridicule

Privacy principle (iv) protects against the disclosure of private facts to denigrate or ridicule
an identifiable person. While the principle partly arose from a situation in which a broadcaster
referred to a named person with whom there had been a prior relationship, the existence of a
prior relationship is not an essential criterion.

The following are some of the decisions where the principle has been considered:

a complaint was upheld where the announcer, without identifying himself or the station
or that the telephone cali was being broadcast, asked the woman, who was identifiable,
some personal questions (1999-024)

a complaint was upheld where the broadcast of a video taken at a party exposed one of the
people at the party to public opprobrium (1999-128)

a complaint was upheld about a broadcast which disclosed demeaning behaviour in police
cells (1999-202)

a complaint which revealed some private facts, but the facts were not used to abuse or
ridicule, was not upheld (2000-048), and

the Authority held that showing an employee admitting that he was late to work and being
censured by his employer did not amount to denigration or ridicule (2003-113).

Privacy Principle (v) — Disclosure of name, address, or telephone number

Privacy principle (v) provides that disclosing, without consent, the name, address or telephone
number of an identifiable person may amount to a breach of privacy. However, the principle
also states explicitly that a defence is available when the disclosure is in the public interest.

The principle is rarely invoked by complainants. The Authority has ruled on the following:

The complaint which was upheld because the announcer, without advising the person who
had been telephoned that the call was being broadcast, humiliated her, was also upheld on the
basis that the caller had been identified and there was no public interest defence (1999-024).

An announcer suggested to listeners that if they disagreed with a proposal advanced by a
local councillor, they should gather outside his address with their car stereos turned up
loud. The councillor’s address was provided. While the broadcast encouraged protest
action, the Authority decided that the principle was not breached when the announcer
changed his mind and called off the action promptly (1999-235).

A complainant whose work as a builder was criticised by a customer on a consumer
programme was unsuccessful in arguing that the item breached his privacy (2001-040).
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*  Abroadcaster gave the name of a man on air and asked a person who knew his whereabouts
to contact the station. The man was sought because of a dispute about a debt but this was
not revealed. The Authority decided that the broadcast was an improper use of a missing
person report and upheld the complaint (2002-077).

* The Authority also found that the principle was contravened when the broadcaster disclosed,
without reason, the workplace of the complainant who had entered a competition run by
a radio station (2002-144).

The public interest: A defence

Broadcasters frequently counter privacy claims by arguing that the public interest warrants
the disclosure of the facts, or the intrusive method used to gather the information. The Authority
accepts that the broadcast of material sufficiently in the public interest overrides a claim of
breach of privacy.

The following are some situations where the Authority has accepted that although the broadcast
might have breached a privacy principle, it was nevertheless justified in the public interest:

* the apprehension of a drug smuggler identified through inadequate pixelation (1998-120)
* naming the victim of a plane crash before the family were advised (1998-169)

» disclosing the identity of members of the armed forces involved in the cover-up of the
death of a New Zealand soldier killed by friendly fire (1999-060)

* naming an employee of the prison service who was involved in a relationship with a
former inmate (1999-069)

+ inadequately protecting the identity of a man charged with driving with excess blood
alcohol (1999-085)

* using pictures of an unconscious and partly naked hepatitis patient (2000-081)

* showing footage taken using a hidden camera in a doctor’s surgery where the doctor had
repeatedly sexually abused his patients (2000-109)

» filming of a car accident scene (2000-141), and

+ disclosure of the identity of some children who were involved with CYFS was acceptable
in the interest of requiring the service to account for its actions (2003-107).

The privacy standard did not apply to showing footage of a child’s body, as the child was
dead and therefore not an ‘individual’ under the Broadcasting Act. In addition, the Authority
considered that the footage was justified in the public interest (2000-165).
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Examples where the public interest defence has not been accepted by the Authority include:

+ identifying the wife of a man who won a ‘deserving holiday’ competition when he advised
that his wife of 13 years left him and their two sons for a 19-year-old (1999-062)

» filming of a humiliating sequence for a person in police cells (1999-202)

« identifying a young woman being interviewed by the police for a minor offence (1999-
229)

+ identifying a person sought by debt collectors because of an unpaid debt (2000-132)

» reporting that a 20-year-old man from a well-known family had committed suicide (2001-
028), and

» disclosing the identity of child prostitutes in Fiji (2002-031).

Findings of a breach when the privacy principles do not apply

The Authority stated explicitly in the Advisory Opinion which contains the principles on
privacy that they are not necessarily the only privacy principles the Authority will apply.
Each privacy case will be considered according to its specific facts.

There has been one decision since 1999 where the Authority upheld a privacy complaint
although none of the specific principles applied. The broadcast involved coverage of a high-
profile murder trial which had caused considerable anger in the community. The complainant
was seen in the item standing near the murder accused, and the Authority accepted his assertion
that his proximity to the accused suggested that he was in fact a supporter of the accused. The
complainant advised that he had been in court because he had been summoned for jury service.

The Authority ruled that disclosing the complainant’s identity breached s.4(1)(c) of the
Act, which requires broadcasters to maintain standards consistent with the privacy of the
individual (2001-214/215).

In another case, the Authority did not uphold a complaint from the family of a man who was
shown in some archival footage used by the broadcaster to illustrate a documentary about child
abuse. There was no suggestion that the archival footage was related in any way to present or
past incidents of child abuse. The Authority did not uphold the complaint as the man shown had
since died and other members of his family were not identifiable. Nevertheless, the Authority
urged broadcasters to take care when using archival footage in such situations (2001-018).

Orders

In addition to the orders which the Authority may impose when it upholds any complaint, the
Act provides that it may order compensation of up to $5,000 when it upholds a privacy
complaint.
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Between July 1998 and December 2003, the Authority upheld 48 of the 132 privacy
complaints determined. No orders were imposed for eight of the upheld complaints.

Of the remaining 40, orders were made as follows:

On two occasions the Authority ordered payment of the maximum compensation of $5,000.
A number of other orders were imposed in each instance. A brief summary of these two
decisions is presented below, focusing on the privacy aspects, to indicate the type of complaints
in which the maximum amount of compensation has been considered appropriate.

Thirteen complaints, including five privacy complaints, were referred to the Authority
about “Sex, Lies and Videotape”, an item broadcast on TV3’s 20/20 on 28 June 1998 (1999-
125/137). The item concerned matters surrounding the dismissal of the Director of Music at
St Paul’s Cathedral Dunedin, and the subsequent walkout by all but one of the members of
the all-male cathedral choir. The reason for the dismissal was said to be the inappropriate
behaviour of the Director of Music in relation to the young men in the choir. However, the
item claimed that compromising behaviour of a similar nature could equally have been
attributed to other members of the cathedral hierarchy.

Two of the five privacy complaints were upheld. One complaint involved footage screened
of the complainant, a member of the cathedral hierarchy, who was shown inebriated at a
private party where he believed he was among friends. This was the ‘videotape’ referred to in
the title of the item. The Authority concluded that there was no justification or public interest
in screening the tape and imposed an order for compensation of $5,000.

The other upheld privacy complainant was from the choir member who did not walk out.
The Authority concluded that the broadcast disclosed private facts about his sexual behaviour
in which there was no public interest. Again, an order for compensation of $5,000 was imposed.

An item on Holmes broadcast on TV One on 21 May 2001 (2002-067/070) reported on
sensitive information about two women which had been found on a second-hand computer
hard drive. Excerpts from subsequent interviews with the two women were included in the
broadcast. The broadcaster accepted that the identities of the two women had been inadequately
concealed and that the broadcast had breached their privacy. Its offer to pay each of the
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women compensation of $2,500 was unacceptable to the four complainants (including one of
the women) who had referred their complaints to the Authority. The Authority expressed the
opinion that the breaches were ‘extremely serious’. Stating that TVNZ’s proposed action was
‘manifestly insufficient’, the Authority ordered the broadcast of an approved statement and
the payment of $5,000 to each of the women whose privacy had been breached.

Conclusion

The conclusion of the Authority’s 1998 publication on privacy raised a number of issues
which it suggested might be clarified in later decisions. Two of these matters have since been
addressed; the consent required from children and the extent to which an individual must be
identified in order to justify a privacy complaint.

The procedure the Authority now applies before assessing a privacy complaint is to
determine whether the person whose privacy is alleged to have been breached is in fact an
identifiable individual. Once the Authority has determined that there has been an apparent
breach of privacy, it then assesses, if raised, the broadcaster’s contention that the complainant
consented to the broadcast.

In the case of children, the Authority requires assurance from the broadcaster, regardless
of parental consent, that it has taken the best interests of the child into account. With adults,
the Authority looks closely at the circumstances in which an all-encompassing release form
has been signed. It also accepts that consent may be implied by the complainant’s actions.

Broadcasters often argue that the disclosure of the information contained in the broadcast is
justified in the public interest. Indeed, the circumstances in which this matter is raised frequently
involve what would otherwise be a clear breach of an individual’s privacy. While the Authority
insists that the information disclosed must be in the public interest, and not merely of public
interest, it accepts that disclosure in the public interest overrides an individual’s right to privacy.

Because of the importance of the factual situation of each complaint and the range of
situations with which the Authority is required to deal, it is difficult to generalise about what
factual situations amount to a breach of privacy. It can be noted, however, that a person
shown participating in criminal behaviour is unlikely to have a privacy complaint upheld.

In the period between July 1998 and December 2003 there has been one appeal to the
High Court of an Authority decision involving an alleged breach of privacy. The Authority
upheld a complaint from ECPAT (End Child Prostitution, Pornography and Trafficking) New
Zealand Inc. that the broadcast of a 20/20 item entitled “Paradise Lost” about child prostitution
in Fiji, which included interviews with some alleged child prostitutes, breached the children’s
privacy (2002-031/032). TV3 appealed.

Justice Chambers dismissed the appeal ([2003] NZAR 501). He drew the following
conclusions:

* He accepted the Authority’s argument that, in considering a breach of privacy of a foreign
national, it had applied its jurisdiction extra-territorially, but that it was entitled to do so in
order to maintain programme standards in New Zealand.
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» ECPAT, as a third party, was entitled to bring a privacy complaint.

* He expressed the view that the children shown were victims requiring protection, and that
reasonable people would object to their identity being revealed, and

* He said that the public interest was not available as a defence because of the interests of
the child being paramount.

Notes

L Warren and Brandeis The Right to Privacy (1890) 4 Harv L Rev 193.

The Authority notes that privacy complaints under the Broadcasting Act are a separate matter

from privacy complaints under the Privacy Act 1993. The Privacy Act is primarily concerned
with the collection and disclosure of personal information. In relation to their news activities,
media agencies are exempted from the operation of the Privacy Act. ‘News activity’ is broadly
defined in section 2 of the Privacy Act as:

(@)

(b)

The gathering of news, or the preparation or compiling of articles or programmes of or
concerning news, observations on news, or current affairs, for the purposes of dissemination
to the public or any section of the public.

The dissemination, to the public or any section of the public, of any article or programme
of or concerning —

1. News

ii.  Observations on news

iii.  Current affairs.

The Authority further notes that privacy complaints under the Broadcasting Act are a separate
matter from the developing general tort of giving unreasonable publicity to private facts, articulated
in the recent Court of Appeal decision in Hosking v Runting & Ors (CA101/03, 25/3/2004, Gauit
P, Keith J, Blanchard J, Tipping J, Anderson J).

Michael Stace, 1998, op. cit.



Stakeholders discuss privacy in

broadcasting
by Wiebe Zwaga

Introduction

A stakeholder consultation was conducted by Authority staff among five groups identified as
having an interest in privacy and informed consent issues in New Zealand broadcasting. The
five groups were: (1) radio and television broadcasters (2) independent programme makers
(3) academics and legal professionals (4) Maori broadcasters, producers and community
leaders, and (5) community advocacy organisations.

The radio and television broadcasters were from the larger networks in New Zealand. The
names of independent programme makers were obtained from the Screen Production and
Development Association (SPADA). Academics and legal professionals were spoken to
because they could provide expert opinion on the topic of privacy. Maori broadcasters,
producers and community leaders were interviewed for their views on cultural definitions of
privacy and informed consent as they pertain to Maori.! Community advocacy groups had a
special interest in the media and/or children. In total, 75 stakeholders were interviewed between
May and August 2002.

The interviews followed a semi-structured format. A checklist was used to ensure they
were consistent across the different stakeholder groups. Depending on the background of
the interviewee, the weight on either privacy or informed consent varied. For example, the
interviews with broadcasters and independent producers focused in-depth on both privacy
and informed consent, whereas the interviews with legal academics and legal professionals
concentrated predominantly on privacy. Interviews with Maori broadcasters, producers
and community leaders, as well as community advocacy organisations, were an
amalgamation of privacy and consent issues. On the whole, interviews lasted 45 minutes
to an hour.

35
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Broadcasters on privacy

Privacy and the public interest

Balancing the privacy of the individual with public interest was a crucial issue for broadcasters.

[1t] has to be balanced between the public interest and privacy, and our view is that the
public interest has to prevail. If it’s a fifty-fifty decision, the public interest will carry the
day.

Another said that the conflict between the privacy of the individual and the public interest
was hard to define.

Well, it’s very difficult. There is a constant tension and I don’t think there’s any answer to
that ... . It’s an understanding that the tension does exist and a realisation that there are
occasions when the balance is going to swing one way or another. You’ve got to get down
to pragmatic examples of how it operates.

The Bill of Rights Act 1990 was seen as a fundamental protection of freedom of expression.

Another important theme was that only people directly affected should be able to complain
about privacy.

I definitely think we should follow the British rule. I don’t think you should be allowed to
complain unless you or your immediate family is affected.

This observation was extended to fairness. Broadcasters saw only a very narrow distinction
between fairness and privacy. Speaking of the fairness standard, one broadcaster said that
privacy should be subsumed under fairness. There should not be a separate privacy provision,
because of broadcasting’s exemption under the Privacy Act. This broadcaster said that when
it came to the Authority’s privacy principles, internal standards were higher than those the
principles sought to achieve.

Broadcasters believed that the case for privacy had become compelling in the public
mind because broadcasters were dealing with real life. The public interest argument, which
was related to wider freedoms within a democratic society, did not have the same appeal to
the public as privacy advocacy. The public interest argument was therefore receiving less
attention, even though it was important in uncovering stories — an important role of the
fourth estate.

Some perceived that a separate jurisprudence was being developed by the Broadcasting
Standards Authority and the Office of the Privacy Commissioner because despite the news
media exemption in the Privacy Act, the Privacy Commissioner had, on at least one occasion,
defined media as ‘data collection agencies’ — these agencies are not exempt. Broadcasters
believed that in effect this amounted to double jeopardy.

Some broadcasters considered that privacy issues were taking on a greater ‘legal’
complexion, and the trend was an impediment to the complaints determination process:
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It’s becoming more and more legalistic. The complaints system we want to create is so we
can deal with it and be user-friendly for people ~ the viewers who want to complain. If
you’re coming up with a very legalistic document you are going to deter viewers from
using it and make it difficult on broadcasters who don’t have a legal training and who have
to deal with formal complaints on a regular basis.

Uniquely, one broadcaster believed that in the future privacy would not be an issue at all. He
called for the removal of all restrictions protecting privacy as society prepared itself for a new
age:

I think that the so-called right to privacy will become non-existent, because we will need to
be less and less private in order for us to exist as a society ... . Our right to live and to exist
as a community of world entities says that we cannot be private. Ultimately, philosophicatly,
I am personally against preserving a [privacy] right that gets in the way of a society thing.

Authority’s decisions on privacy complaints

Generally speaking, broadcasters felt that investigative journalism had come off second best
in the Authority’s determination of privacy complaints. An Authority decision involving Fair
Go had especially disappointed broadcasters:

It’s in the area of investigative journalism [where we will have a] clash ... we are surprised
that in the final analysis a chap cannot doorstep a dodgy character in a car park. In my
view, [the decisions] hadn’t quite settled down on the principles themselves.

In another case involving ‘doorstepping’, a broadcaster said it had been gratifying that public
figures had been accorded a different kind of test:

In fairness to the BSA, it was nice to see the Michael Laws’ one where he appeared in
his negligee or whatever (it was at the doorway) and being kicked into touch so firmly
[with the BSA] saying, ‘No, he was a politician, a public figure’ — that was good, that
was positive.

It was argued that the Authority’s decisions could impact on broadcasters to a point that
infringed on their ability to go about their daily work. Alternatively, the Authority’s decisions
were about what was permissible or not in terms of invading the privacy of individuals:

I suppose it’s about how far we go and what we need to be aware of as far as where the line
is for privacy ... in terms of what is allowable just being very, very clear.

The privacy principles
The seven privacy principles? followed by the Authority received general support from most
broadcasters: ‘I’m reasonably happy with them at the moment, and I think I interpret them

broadly’, said one broadcaster. Another saw them as like a separate standard in the code of
broadcasting practice:



26 ————— Real Media, Real People: Privacy and Informed Consent in Broadcasting

The [privacy] standard in the codes is really only a reflection of the BSA’s own principles
which have been developed over time, and at the end of the day [the Authority] put a lot of
work into those. I’m not mounting any major argument that those principles are unreasonable
at all.

Principle (i)

With respect to principle (i), broadcasters suggested that the manner of disclosure of facts
should be contained in the test as well as the actual facts themselves.

My argument is about the fact that is disclosed. [It] may be a brief glimpse of it ... but the
fact that it was only momentarily [disclosed] is not taken into account [by principle (i)].
One needs to add ‘where the facts disclosed, and the manner of their disclosure, are offensive
and objectionable to a reasonable person of ordinary sensibilities’.

There was a perceived tension between the ethical and the legal status of privacy. It was noted
that the Press Council dealt with privacy as a predominantly ethical issue. Broadcasters had
strong sympathies with that point of view:

I'd rather see it in the area of ethical than legal as much as we could. I don’t think the law
helps us much in this area at all. [ think the law is a very blunt instrument and I think it is
an area of legal debate when it comes to the sorts of issues that we come across relating to
privacy. I mean the key legal issue that comes along in privacy is whether the camera
person is operating on public property or not ... . So one needs to accept that there is a
legal framework within which you work, but once you get past that it is large theatre for
debate. The reason that it’s ethical is it’s actually about relationships. I mean it is about
developing relationships with people who appear in the programme which stand you in
good stead over a long period of time. So it’s the ethics of the relationship, not the legal
one.

There was concern about what a ‘reasonable person of ordinary sensibilities’ meant in respect
of privacy. One broadcaster said the definition of good taste and decency raised similar
difficulties. This broadcaster found it difficult to ascertain what this reasonable person would
find acceptable or not acceptable, just as it was difficult to state unequivocally ‘this is good
taste and this isn’t’ in respect of good taste and decency.

Principle (ii)*

Principle (ii) contemplates a passage of time after which public facts become private again. A
perceived difficulty with principle (ii) was that time limits could depend on the nature of the
story. For example, it was in the nature of crime stories for there to be an interest in previous
convictions of people before the courts. Broadcasters wanted some indication from the
Authority about what the passage of time meant:

One of the difficulties we’ve had is what is the passage of time and you try to get out of the
[Authority’s staff], what time period it is. Is it two years, five years, ten years? I never
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really got it out of [the Authority’s staff] and I think [the Authority’s staff] might have said
five years or something. That is problematic, because there is no time set. There’s also the
more fundamental problem of criminal acts staying on the public record forever. When
does that become private?

Principle (vii)?

1t was suggested that principle (vii) be divided, the part referring to children becoming a new
principle and starting with the phrase ‘Children’s vulnerability must be of prime concern’.
But broadcasters also thought that the wording of the principle placed too high a duty on
them:

The notion that broadcasters shall satisfy themselves that the broadcast is in the best interests
of the child almost seems to suggest that the broadcast has to be a positive thing for the
child, instead of a neutral thing ... that the child’s interest must be positively advanced.
What I think it is getting at is that it’s not going to disadvantage the child or harm the child.
In other words, it’s putting it around the other way.

The suggestion was made for the principle to be rephrased concentrating on a *harm’ principle
not a ‘best interests’ principle.

For another, the principle was challenging because it expected broadcasters to override
parental consent: ‘If the parents are reasonably intelligent human beings then that must carry
huge weight’. To place the responsibility on the broadcaster was a significant ‘ask’:

It has to be the parent who takes responsibility for the child. Parents make mistakes. Whether
they are giving us the right to film that child or whether they are sending them out on the
street when they shouldn’t be, parents sometimes make mistakes. It doesn’t mean that we
should be forced to correct those mistakes or someone else should.

Another said:

I think it is difficult to make a judgment about what’s in the best interest of the child, but
it’s incredibly difficult for the broadcaster to make the call if the child or the parent has
agreed in full knowledge ... that they've given consent. Having given consent to appear in
a programme and what does the broadcaster then need to do to satisfy that it’s in the best
interest of the child. I mean what further test does the BSA expect the broadcaster to apply
... I don’t know.

The children’s consent requirement in principle (vii) was added by the Authority in 1999 as a
result of two programmes, You be the Judge and a Holmes item dealing with a child with
ADDS. There was some criticism about how the addition had been arrived at:

... I think you’ve got to raise a real question mark over creating principles based on one
example. Principles should not be based on one example. They should be based on a number
of examples and I think that’s a real danger in what we’re talking about that one creates a
general rule based on one situation.
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It was thought that for a multi-cultural society it was more difficult to determine what ‘children’s
best interests’ were. ‘Different segments of society have different views on what is best for
the child.’

A privacy code of broadcasting practice

There was reluctance among broadcasters to develop the current privacy principles into a
code of broadcasting practice. They did not see a need as the principles were already in the
codes of broadcasting practice. ‘In terms of the way they re applied, the principles have every
bit as much strength as the code’, said one broadcaster. They feared that a, presumably larger,
document would become unworkable:

The more you add to it, the more you start adding bits on, the more difficult jt is to interpret
because inevitably you will get conflict between one division and another.

Another reason why broadcasters queried the need for a privacy code of broadcasting practice
was that it would create a major point of difference between broadcasting and other media.

Independent programme makers discuss privacy®

Privacy and the public interest

The privacy issue was of major concern to the independent programme makers interviewed
who tended to specialise more in factual programmes, entertainment and documentary rather
than news and current affairs production. While a medium like television was often intrusive,
it was also the case that ‘very rarely are people forced to go in front of cameras’. According
to another programme maker, working with people to make programmes such as documentaries
involved a necessary invasion of privacy.

Independent producers had difficulty drawing a balance between the individual’s right to
privacy and the public’s right to know. This was a major tension, although the right to privacy
was defined straightforwardly:

An individual under a Western democratic system has a right to a certain privacy which we
have defined as being within the confines of one’s property and also information about
oneself when acting in a private capacity.

An independent producer said that audiences wanted intimacy, ‘the audience wants to see
and experience life as the subjects of the documentary experience life’. This raised the question
of finding a balance between the public’s right to know and the privacy of the individual:

When you’re into the kind of intimacy which the audience increasingly expects, it leaves a
whole pile of questions that aren’t so clear-cut anymore when I'm filming somebody with
their consent and when I’m invading their privacy. Questions about the boundaries we try
and set ourselves [are] not easy to discern.
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Being invited into people’s lives gave independent producers a certain degree of responsibility
which needed to be used wisely:

From a production perspective, I think if you are working with a member of the public in
their own domain then they give you what they want to give you. Sometimes they give you
more than you’ve asked for and I think you have to use your discretion about whether or
not that was a deliberate intention to divulge something ... we have to respect the boundaries
of people’s privacy and use our discretion quite a lot in what we do. They do invite you in,
they do allow you to be there and therefore that’s got to be considered as well. But they are
also innocent parties and we manipulate them and we have to be careful about that.

Complying with the privacy of the individual was an important consideration:

Any contentious filming that might involve breaching somebody’s privacy, we are always
aware of what our requirements are under the Privacy Act and the BSA guidelines ... and
certainly over the years it has become clearer what we can and can’t do.

There was a perception that the protection of someone’s privacy was subjected to a much
higher threshold in New Zealand compared to the United Kingdom or Australia. One producer
said that the media in New Zealand were constantly fighting suppression orders and other
restraints to the point that one could wonder whether New Zealand had a free press. Privacy
was used by organisations to ward off the media which, as a collective, probably did not have
a good reputation among corporate organisations and institutions:

[Organisations you need to work with] already have an interface with broadcasters and
they perceive ‘Oh no, not the Holmes programme again’. It’s not a privacy thing, it’s a
convenience issue in some ways because we’re all branded with what their perception of
the media is, so that’s the difficulty that we have.

For others, the public interest was the key benchmark against which the individual’s right to
privacy needed to be measured:

The key issues to deal with are the rights of the press and the media to go out and do their
job. The public interest is the key issue and that has to be balanced against the right to
privacy ... privacy has become an issue now that is starting to get in the way of us doing
our job and making a living. People are getting too sensitive about it — I’m running up
against it all the time.

The ‘public interest’ concept was relatively straightforward for traditional documentary making,
but entertainment or reality-style programmes created different issues:

In a documentary format approach it is absolutely crucial that the independence and the
editorial influence of the programme maker to portray exactly what happens, how it happens
and to give a wider perspective of that [is protected]. In the public interest [means] to give
an understanding, to investigate. When you move into entertainment structures then there
are different rules and different approaches that we take as producers. Issues of privacy
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and the public good in the context of voyeuristic entertainment [are different]. Therefore,
it’s absolutely fundamental that the context in which the programme is made is considered
— there’s no blanket line about the privacy issue.

In making programmes involving participants, a distinction was made between ‘ordinary
people’ and public figures or those who act in a particular professional capacity:

When you're dealing with people within their professional arena and performing their
professional jobs then they have their own responsibility to adhere to their professional
conduct .... We have responsibility in terms of the invasion of privacy in terms of what
permission we’ve been given from the ordinary person.

Third-party complaints, from people not involved in the programme, were common:

You get people, third parties, who feel that all sorts of things have been done to people on
television.

But:

There are public perceptions about privacy and about the invasion of privacy that not until
people are actually in that situation [of the programme] that they can really appreciate one
way or another whether it is [an invasion of privacy].

It was standard practice for most independent producers to require people appearing in their
programmes to sign a release form. It was acknowledged that such release forms were quite
broad in scope:

We always get release forms from participants in documentaries. The release forms are
very blanket, they’re relating to all rights in perpetuity. We do ask them to give up an
€Normous amourt.

It was pointed out that the consent form was a relatively recent phenomenon:

Five years ago, we would not have had signed consents. It was a kind of honour agreement
or the shake of the hand. You were there, therefore you consented.

The Authority’s decisions on privacy complaints

One independent producer did not have any difficulty with the way privacy had been applied
by the BSA: ‘It seems to me that in fact the Authority has been alittle more liberal than public
opinion’. Another believed that the Authority did ‘a fine job’.

Independent producers felt they were in an invidious position where the complaints
process was concerned. Being absent from the complaints process was a bone of contention.
They said it was crucial that the opportunity for comment be extended to include them.
Even so:
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1 think in a couple of cases what the producer said in his or her defence has not been
included [in the broadcaster’s submission]. So there’s a potential conflict there. I can see
why the [broadcaster] would do that if the producer said ‘well, I didn’t want to put [the
footage complained about] in, the Commissioner made me’. They’re not going to make
that part of the submission. It would be nice if there was some mechanism for the rare case
where the producer would like to put their point of view direct to the BSA.

Another programme maker was more passionate:

The biggest concern I as a producer have is that we’ve had a situation where a complaint
has come in about one of our programmes and it has been purely dealt with by the Authority
and the broadcaster, and we haven’t even known about it until afterwards. I was absolutely
ropeable because the broadcaster just decided that it was easier just to pay out and let them
go away, whereas we should’ve had an input in terms of that process ... an independent
voice.

I don’t think that’s particularly fair to people like us because we’re exempt. We’re exempt,
yet we can be fined [by the broadcaster] when the BSA has found fault with us. How can
you exempt somebody and then still fine them? We end up being fined by the broadcaster
because that’s part of our agreement with them.

Another concern was the perception of ‘double jeopardy’ for programme makers who, except
for news and current affairs production, were subject to both the Broadcasting Standards
Authority and the Privacy Commissioner’s regimes.

Our biggest problem is that there is a different set of rules for us which makes life extremely
difficalt for us. We can be dealt with by the Broadcasting Standards Authority; we can be
dealt with by the courts and also the Privacy Commissioner. To me, it’s like living in Pakistan
—if they don’t get you on the military law, they’ll get you on the civil, and if they don’t get
you on that they’ll get you on the religious law. Well, I know which one I would rather be
caught by.

Another commented:

Until recently it’s felt like, OK, there are some privacy principles from the BSA and we
work to those. Somebody complains then we apply those, that’s quite straightforward. The
big area of vagueness for me is the Privacy Act and its reference to exempting the news
media. When we’re making a documentary series about rescues are we the news media? 1
don’t know.

The privacy principles
Principle (i) and its phrase, ‘highly offensive and objectionable to a reasonable person of
ordinary sensibilities’ provided some interpretive difficulties. The question was whether this

included the broadcast of ‘revolting” activities: ‘“There are occasions where revolting activity
is news’.
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Principle (iii) drew comment because the public do not fully understand their rights in
respect to privacy in public places:

You have people thinking that they’ve got a right to privacy when they’re in the street,
which they haven’t. And there is no reason why they should have a right to privacy in the
street, so I think there’s a lot of misinformation about privacy amongst the public.

If I’'ve got permission from the supermarket owner, why can’t I film people in there doing
public things? So how we interpret the public place is an area of concern.

The old touchstone is that if you're doing something in public, you’ve got to expect to be
filmed.

Principle (vii), referring to children’s vulnerability, could also get programme makers into
trouble. However:

I would have thought that most broadcasters were ultra cautious when it came to children
and I haven’t seen a lot of gratuitous stuff. Obviously, we had the case with the DNA on
You be the Judge.

Principle (vii) also raised the question of the age at which a child can give consent. This
question was further complicated by having to ask whether the broadcast was in the best
interest of the child:

1 find that hard. How can I judge that? A 15-year-old might think that he’s able to give
informed consent. Well, five years later he might decide that it wasn’t a very good idea
to do that after all. But at what point am [ able to make that judgment call. I’ve kind of
liked the way we’ve treated kids by actually giving them the right to make a decision
for themselves. It can be a problem, but I also would not like to give them power
either.

Another producer felt that principle (vii) was not very practical:

You can see that it’s a good ‘motherhood and apple pie’ principle, but I'm not sure that it’s
practical. What do you do if the parent has said it’s perfectly fine — and perhaps it is and
perhaps it isn’t — you can’t act in a loco parentis role.

She continued:

How do you demonstrate that it’s in the best interest of the child? We can’t have every
responsibility for the child. We can get consent from parents. We can think carefully about
the ramifications for the child, but we can’t demonstrate that we know it’s in their best
interests. We don’t know what’s going to happen when the child is at school. Maybe they
get teased about the fact that they re on television and we talked about them having nits in
their hair.
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A privacy code of broadcasting practice

The need for a privacy code of broadcasting practice depended on whether the current privacy
principles were deemed inadequate. If they were, then broadcaster and programme maker
input would be crucial for a privacy code to work:

It has to be a practical document at the end of the day. There’s no good in putting out a
fancy piece of paper that no one will pick up.

Academics and lawyers discuss privacy

On the whole, the legal experts believed the existing principles were satisfactory. There was often
disagreement on various interpretive matters. The main concern was ensuring that people who
did not have a lot of power were not exploited. All believed the young, the infirm and the elderly
needed privacy safeguards. The power of the press was a concern: ‘At the end of the day the
media do have enormous power, and in the heat of getting a story they can misuse that power’.

By contrast, public figures were accorded different expectations:

If you make your bed you’ve got to be prepared to lie in it. So if you’re somebody in the
entertainment or sporting arenas where you seek publicity — and that publicity is to do with
your private life as well as your public life — then I think you’ve got to expect, if you like,
a lower level of privacy protection than might be the norm for people who do not seek this
kind of attention.

Privacy meant different things to different people. The definition of privacy had to be as
precise as possible:

I think it’s a question of really finding out what are the sort of threats to privacy that people
see as being important and making sure of being clear what privacy means otherwise privacy
starts to overlap with things such as questions of ethics and morality.

A definition of privacy in broadcasting would encompass two separate elements: what would be
considered intimate personal details, and the methods used to obtain them, such as hidden cameras.

It was pointed out that people generally had a higher consciousness of their rights where
privacy was concerned. In a broader sense, the protection of the right of privacy was seen as
the protection of a person’s human dignity. It was highlighted that there were differing cultural
perceptions about what privacy meant. The point was made that more could be done to inform
people about their right to complain.

The Authority’s decisions on privacy complaints

The Authority’s decisions on privacy complaints were perceived to be consistent.

I have never felt that any decision was outrageously wrong. There’s quite a few on the
borderline where you could argue either way perhaps, but I think there’s a reasonable
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balance between the freedom of speech and privacy and now, of course, you get the Bill of
Rights coming in as well.

I'think generally the Authority has been good in dealing with complaints. There have been
some areas where one could question its decision, but the reasoning was easy to follow.

There are some areas where I believe that the public interest and the needs of professional
journalism outweigh those of complainants.

It was observed that the Authority had taken a legalistic approach to privacy from the period
when it released its privacy principles. This contrasted with the Press Council which considered
privacy more of an ethical issue. While the Authority’s legal approach was seen in the context
of its decisions being subject to appeal, there was still a tension between ethical and legal
considerations:

You can view privacy in a legal or ethical way. In New Zealand, we have the right to
film or photograph from a public place. For example, it might be legally OK to film
Paul Holmes sunbathing naked in his back garden if you happen to take it from a public
place, but there’s an ethical issue whether or not you should publish or broadcast that
... the Press Council, which doesn’t have the complication of appeals to the High Court
when it’s considering a privacy complaint, tends to see privacy purely as an ethical
consideration — was this appropriate? — was this justified as an intrusion of someone’s
privacy and so forth? Whereas I think the Authority is always mindful of that legal
element.

On the matter of compensation, one legal expert thought that the jurisdiction limit of $5,000
was a ‘piddling amount of damages’ and it would not be worth a complainant’s while to
engage lawyers on a fully professional basis for that amount of damages. On the awarding of
compensation by the Authority to complainants, another had the following to say:

I wonder at times how the money is awarded. I think they should have given them a little
more in some of the cases and a little less in others, but I don’t have a major problem with
that.

It was suggested that it was more difficult to have a privacy complaint upheld compared to,
for example, a fairness complaint. One legal expert wondered whether there was a procedural
disadvantage against privacy complaints because the complainant lodged the privacy complaint
directly with the Authority.

It seems more difficult to have a complaint upheld in terms of privacy than in terms of
fairness. I've noted in one or two decisions that the Authority has been keen to look at the
issue in terms of fairness, but it has only been argued or complained about in terms of
privacy. That may well be because the person wants to go direct to the Authority and not
through the broadcaster, and yet they have been unsuccessful in that the BSA has said that
in terms of fairness probably you would have been successful. That’s unfortunate, I think,
when that happens.
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The privacy principles

Some respondents believed that the privacy principles could be expressed more clearly. It
was thought that international conventions and overseas jurisdictions had tackled the privacy
issue better:

In some ways clarity would be important. For example, in the Bill of Rights there is no
specific privacy right as such. You have to derive that by rather complex legal exegesis, and
it’s to the document’s detriment that there is no right to privacy expressly stated. Of course,
you can find it because the Bill of Rights is to affirm those principles contained in the
ICCPR [International Covenant on Civil and Political Rights] and by that also the European
Convention which does have a privacy right. It would be quite good to bring this into
broadcasting in a direct sense with some clarity. The problem with the privacy principles,
as I see it, is that some of them are rather broad and then some of the qualifications, for
example the tests, perhaps in some ways render privacy as such as a very Jow threshold
protection indeed, and that causes me some concern.

The legal experts believed that the Authority had followed the proper course by developing
privacy principles. Because the Authority’s decisions were subject to appeal on points of law,
it had been necessary to develop jurisprudence in the form of legal principles.

It is important that there is some form of code by which complaints about privacy can be
assessed. I don’t think it’s an area that can simply be left to the discretion of broadcasters.
So some form of regulation is necessary and I think the Authority did some very good
work in being proactive and devising these privacy principles early on, observing correctly
that there was no privacy law in this country. So using overseas principles, largely American,
the Authority came to its formulation of its privacy principles which I think have stood up
well to the process of examining complaints. It’s worth noting that they were the subject of
an appeal in the High Court where the Chief Justice himself effectively endorsed the
principles that the Authority was working to. They have been modified and amended in the
last 10 years or so and that’s also a help that there’s been some evolution of these principles
in the light of discussions that have gone on. So, I think that they are a good working
framework for assessing privacy complaints.

The principles were perceived as having stood the test of time. It was suggested that they
would be able to deal with any future technological developments in broadcasting such as
electronic surveillance:

It seems to me that one of the virtues of these privacy principles is just that they are
principles. We’re talking about the revelation of private facts. That sort of principle applies
regardless of the technology that’s being used to acquire private facts or that might be
used to broadcast private facts ... . Technology aiding and abetting broadcasters, the use
of surveillance camera footage and that sort of thing comes under the Authority’s privacy
principles.

It was suggested that the principles did not provide for an adequate distinction between a
public figure and an ordinary citizen who might get caught up in a news story. It was proposed
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that the Authority look at the BBC producer guidelines which, it was thought, contained a
useful discussion on this matter.

While so much depended on the context of the specific broadcast, this was very clearly
expressed in the principles. This posed a danger that the principles could be treated as
‘absolutes’.

The Bill of Rights was also mentioned in the context of the privacy of the individual. For
one respondent, it was a relatively straightforward relationship:

I'don’t think the freedom of expression we have enshrined in the Bill of Rights is an absolute
freedom and we know there are various limitations on it. Defamation would be one of
them. And so the rights to privacy are simply another legitimate or reasonable restraint on
the freedom of expression .... It’s never intended to be an absolute freedom and so we
come back to this balance of is this person entitled to their privacy or is the broadcaster
entitled to claim freedom of expression on a matter of public interest.

In general, respondents did not see any gaps within the current principles:

I'm not aware of a great gaping hole here. The Authority has filled in some of the holes. It
has filled in principles, whatever they are, to do with people not abusing the airwaves
because of a couple of rogue characters on Auckland radio who were doing exactly that,
and the Authority felt the need for a principle to cover that. They’re pretty robust and there
are no obvious gaps there.

Principle (i)

With respect to principle (i), an additional phrase was suggested which would specifically
refer to the publication of facts:

Well, I have always thought that facts are not offensive, but that it’s the publication that’s
offensive. So, I would prefer to see the third line read ‘where the publication of the facts is
seen as offensive’. Because most publication is not offensive at all ....

Another informant said principle (i) was unclear about what it wanted to convey:

What we have here is the test of being both offensive and objectionable to a reasonable
person of ordinary sensibilities. Now, the question 1 ask is what does this mean? Does it
mean that it’s highly offensive to a reasonable person of ordinary sensibilities who has had
their privacy violated by the public disclosure of private facts, or does it mean that the facts
disclosed are highly offensive and objectionable? In this sense, this doesn’t help. Perhaps
the focus should be the fact of disclosure itself is such that it is highly offensive and
objectionable ... so I look at this and there are potentially three ways of interpreting it. It
needs more clarity in terms of where the weight is going to be. Where is the fulcrum of the
test? It’s the act of disclosure itself which is offensive, but the way in which the principle is
written does not make that clear.
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The language of principle (i) was seen as unnecessarily legal; terminology like ‘highly offensive
and objectionable’ and ‘reasonable person of ordinary sensibilities’ were a barrier to members
of the public wanting to lodge a complaint. More accessible language would be a remedy, as
well as providing some relevant example of what the principle wanted to convey:

When it comes down to it, people watching television or listening to radio have an immediate
gut reaction as to whether or not that was right — was that appropriate, did that seem to be
a gratuitous lingering on that person’s grief? And by and large I think most people respond
to it immediately and have a sense of whether they think that was appropriate or not
appropriate. That tends to be the level of their reaction; they’re not interested in the legal
niceties ... .

The matter of identification was the necessary first step in respect to principle (i). Whether or
not a person was identified was perceived to be crucially linked as to whether or not there was
a case to answer.

Principle (ii)

Principle (ii) with its reference to ‘passage of time’ raised the question whether this was a
relevant privacy matter. Criminal convictions, for example, were a matter of public record, so
the passage of time issue could be more a fairness issue than a privacy one. One informant
believed that this was a difficult judgement call:

This is a difficult area where criminal acts have in effect become private through the passage
of time. That would simply depend on context. I can visualise some situations where in the
passage of time criminal behaviour may have become private again. Let us say a priest
convicted of paedophilia and after 15 years was convicted again, now I would regard that
as something that ought to be included in the story, but others might argue that the passage
of time means you can’t mention the earlier offence.

Another observed:

[ accept that criminal convictions become private. There is also legislation at the moment
and if the Clean Slate Bill does go ahead then the period of time cited in that bill may be
appropriate time if you’re going to say convictions become private.

On the other hand, it was thought that the passage of time was an important notion, but that
the reference to ‘highly offensive to a reasonable person’ was too low a test:

With the [passing] of time, obviously I think it’s right and proper that we don’t continually
revisit [previous convictions] — it undercuts the notion of rehabilitation. And so it’s quite
right these things recede into the realm of private information given the passage of time.
But then we have at the end of paragraph: ‘nevertheless the public disclosure of public
facts would have to be highly offensive to a reasonable person’ — and the worry with that
term ‘highly offensive to a reasonable person’ is that it is perhaps too low a test. So you
have, in a sense, public information becoming private with the passage of time — people
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live a blameless life for years and yet there’s this peccadillo in the past which has been
glossed over and forgotten in the public mind and then we can bring it back. In a way you
can do that by justifying the fact that it’s not highly offensive to a reasonable person. This
is too low a test and it becomes easy to violate a person’s sanctity in terms of their privacy.

Principle (iii)
It was thought that principle (iii) could be expressed more simply. Some respondents felt that
filming without permission was problematic in any event:

As an ex-journalist, it’s something I have never been in favour of anyway. Although I can
see why journalists would be keen to do that because it might add ‘reality’, or it might be
the only way that you get the story but at the end of the day it’s potentially libellous.

Surely there must be a cut-off point or a way of balancing whereby the ability to move in
public must mean that people shouldn’t be hassled or stalked. No matter how important
you are or how much of a public profile you have, you have to move in public and have
the ability to do so unimpeded, not hindered by being photographed and observed all the
time.

But others believed that privacy could not be claimed for behaviour filmed in public places:

If it’s in the open street or if it’s a public event, on a sports ground or something like that,
then that is a public view and maybe the privacy provisions should not occur there.

Another mentioned:

We shouldn’t identify people when they’ve got nothing to do with the programme or a
particular issue, and by implication say that they were ... . The broadcasters should be
wary of that, I think. They may have to resort to computer graphics or something else.

Principle (iv)

Principle (iv) was superfluous to one respondent, as it simply represented an example of a
very serious breach of principle (i). The suggestion was that breaches involving abuse and
ridicule should be reflected in the level of compensation or costs awarded rather than by
having a separate principle. However, another thought that the principle was appropriate, as
the airwaves should never be used to deal with a private dispute. For another respondent, it
was a question of power:

People who are involved in broadcasting, particularly in public radio and television, or
even the press, have a very high and privileged position in the sense that they have a degree
of power that other people haven’t got. They can convey their opinion to a wide audience
and by repeating what they say it gives the mantra of truth to it. They are in quite a more
powerful position than the ordinary person and so you have to be able to restrain their
ability to denigrate or ridicule a person.
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Principle (v)
Some saw principle (v) as difficult because the principle did not seem to apply to details
which constituted public information.

You can’t call certain facts [which are public information] private information. You can’t
call facts private facts when in other circumstances they are public facts.

However, if principle (v) contemplated gratuitous or annoying naming or the identification of
aperson’s name ‘where the name is not necessary to convey the information’, it would probably
work. But then again, as was the case with principle (iv), it would probably constitute a
serious breach of principle (i), which should be reflected in the order.

Principle (vi)

Principle (vi) was deemed an absolute requirement for the privacy principles to work. The
public interest. which like privacy was difficult to define, should be more than merely that
which was interesting to the public:

Not those things that relate to curiosity, (nosiness and voyeurism. that’s all out), but genuine
public interest that relates to community issues. [For example] a celebrity is a publicly
interesting person, but that doesn’t mean there is public interest in knowing what they do.

Another respondent put it this way:

It comes down to the old argument: what is of interest to the public and what is the public
interest. I think any journalist who sets out to do a story ought to be able to establish
clearly that it was in the public interest. If they can’t do that, they shouldn’t go down that
track. Too often in the media the trivial is made to seem important trivia. This is a good
check for the journalist that what they re actually writing about and broadcasting is in the
public interest and should always be.

However, the public interest defence lacked adequate definition:

One of the things you find with a lot of codes and so forth is that they might specifically
invoke the public interest as a justification for not doing something or for doing something,
but very seldom do you see any significant discussion as to what that might be. I think
when you are going to apply a public interest test, it’s pretty important to have some criteria
as to what might constitute the public interest — at least give a sense of the sort of things
that would be criteria rather than just leaving it as some undefined justification that you
can invoke.

In other words, broadcasters would have to come up with an adequate definition of the public
interest for it not to become a catchall phrase:

I think it's very easy for the broadcaster just to say: ‘Oh, the public interest justifies
whatever we do here’, but that’s too facile, it’s too broad and it’s too general. You really
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have to then start examining, well, why is this story in the public interest justified. Is it
because there’s alleged wrongdoing here? Is it an issue of broad social, political concern?
Is it something trivial? ... I think the public interest could be defined in a helpful way for
all concerned — for members of the public who might be interested in pursuing a privacy
complaint and the broadcasters who might be interested in mounting a public interest
defence.

[The public interest] is a very large cloak that covers a lot of things, you know, anything
which excites what the public wants to know is deemed to be in the public interest. In a
sense that’s offensive to me; it doesn’t really help good journalism discussing big issues. It
can undercut what good journalism is aiming at which, you know, is the disclosure of
useful information that’s important and useful to the public, as opposed to just idle curiosity
and gossip.

It was suggested that the meaning of public interest was a topic that the Authority could
usefully explore in future research or in a discussion paper.

A specific question was asked about principle (vi) about why news and current affairs, or
anything that passed itself off as being in the public interest, could be exempted from some of
the principles. It was a significant exemption because public interest claims could be quite
self-serving, particularly in the coverage of court cases:

I don’t think the public interest is served when potential court cases are prejudiced as a
result of privacy invasions.

For one respondent, the public interest defence was crucial in cases of intentional prying
through the use of hidden cameras:

Hidden cameras would always fall foul of the privacy principles if there were not a public
interest defence. Some cases involving hidden cameras have not been found to be in breach
of the privacy principles, but others have and they usually turn on whether it is a genuine
public interest defence that the broadcaster is able to mount .... Where the broadcaster can
demonstrate that there is a clear public interest in the revelation that is associated with this
prying then the public interest prevails, and I think that’s a judgement that will have to be
made in every case and the Authority has done that effectively.

Another preferred the way European media dealt with the public interest compared with, for
example, American media:

I quite like the European way, particularly the French where, for example, Mitterrand had
a mistress for a number of years and yet they would never publish this in the press or the
news media because people realise over there that this was his private sphere which shouldn’t
interact on his ability to hold office or transact his duties. However, then you have the Bill
Clinton saga and it’s a completely different cultural mindset. I prefer the European approach
because do you have to appeal to the lowest common denominator and the public’s desire
for gossip and tittle-tattle?
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Principle (vii)

The response to principle (vii) was mixed. The reference to children’s best interests was
applauded by some: ‘I quite like “in the best interests of children”. It’s a phrase that’s used in
the Family Court system as well’. However, it was thought that children needed a privacy
principle of their own. The way it was phrased as part of principle (vii) gave the impression
that it was an afterthought.

Another believed that the use of children in broadcasting was of concern and that
broadcasters had not come to grips with understanding the vulnerability of children:

Broadcasters must always be aware of the vulnerability of children, because even when a
child does consent, children are often not capable of thinking through the ramifications of
what it is they have done. While they may have been happy to go on the programme, they
are not capable of thinking ahead to what the reaction of their school friends might be.
What may be seen by parents and children to be a perfectly legitimate appearance can
become the butt of some very cruel jokes the next day.

Among supporters of the principle, there was little sympathy for some broadcasters’ position
on the principle:

Broadcasters are objecting because they don’t want any duty at all. They’d prefer it not to
be there, obviously. As with the Family Court, it gives you an objective view of what’s in
the best interest of the child and that will be something that broadcasters definitely have to
judge ... they can’t just interpret it in a way that suits their own purposes. It ought to be
based on a view that objective observers would be able to say: ‘What you did was notin the
best interests of the child’.

But the principle also had its detractors. Apart from the parents’ or caregivers’ right to provide
consent on behalf of their children, the actual age of consent for children was a contentious
matter:

It says that somehow, even though you have the consent of the guardian or parent, you
must then turn around and play the lawyer and somehow represent the child over and
beyond [parents and guardians] and decide what is in the child’s best interests. [ would say
that if the nature of the consent is from someone with direct responsibility over the child
then the matter should end there, absolutely. You're putting a standard of care over and
above what the law requires parents themselves to do. In other words, you’re making the
broadcasting journalist a specific species who carries a higher duty or requirement than the
parents of the child itself. It’s quite a remarkable thing to do.

The principle in its current form poses certain difficulties for broadcasters because they
need to come to some sort of assessment about what the best interests of the child are.
There’s even reference in one of those decisions to perhaps the broadcaster needing to take
independent advice about that. Now, 1 think we’re getting into quite difficult territory here
really if the Authority is going to require the broadcaster to conduct an exhaustive analysis
of what the best interests of the child are. I think there are other issues in connection with
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this particular area because the Authority effectively said that the parent giving consent for
a child to appear, such as the eight-year-old on the Holmes programme, was not sufficient
and that the child really had to give, or had the right to consent or not to consent appearing
in the programme. Now nothing has been established as to what point does parental consent,
(it would be clearly appropriate in the case of let’s say a four or six-year-old requiring
parental consent), but at what point is a child judged sufficiently mature, knowledgeable
and in a position to give informed consent on their own. I don’t think we’ve done any work
on that, or I haven’t seen any discussion of that particular point, but it’s obviously a point
that would exercise broadcasters.

Others appreciated that it was not always an easy call when thinking of children’s interests
vis-a-vis parental consent:

It becomes more difficult if it’s a news programme where a parent or guardian has been
involved in something that’s illegal or dodgy, but has nothing to with the family or with
their children themselves. It could be argued that their privacy then isn’t important because
the issue is not related to them. But I think it’s a fine line because others may argue that
simply exposing children in a situation like that wouldn’t be right. It may serve the interest
of the parent, but it may not suit the child’s interest. It’s a difficult situation, I think, from
a broadcaster’s point of view, but principle (vii) is still an important one.

. an absolutely crucial issue for me is, what do you do about self-serving parents or
guardians who want to waive the privacy of their child? And the wording ... ‘broadcasters
shall satisfy themselves that the broadcast is in the best interest of the child’, sounds OK,
but I would imagine it’s very difficult to assess .... If the parent/guardian has the authority
to make the consent then you’ve got the ethical issue of the broadcasters taking a higher
moral ground position and in the competitive environment of television where having faces,
emotions et cetera on screen, it would be very hard to imagine a broadcaster not wanting to
get that kid on there.

In loco parentis ... standing in the position of a parent or caregiver who may have an
agenda different to the child .... I think that’s always going to be very hard. Perhaps there
should a degree of sympathy with the people in the media, because it’s going to be very
hard to get behind the subjective views.

However, the fact that this could mean that broadcasters would have to go beyond parental
consent was not the main issue:

I think when both parents agree, they [broadcasters] do have to check that. I don’t see any
problem with that at all. Schools do it, everybody else does it. There’s no doubt that it is a
form of patronisation. We are saying that in some circumstances they can’t rely on parents
.... This is the State saying you have a duty to go that one step further than the parents. I
mean in other areas the law intervenes over the parents and children, for example, with
blood transfusions.

The argument that the principle’s focus should be changed to a broadcast not harming a child
was not considered a better alternative:
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If you say the broadcaster will not harm the interests of the child, then the broadcaster will
be arguing on the lines of we’ve only harmed [this much].

Principle (vii) would be assisted, according to one respondent, by spelling out more fully
what children’s best interests might be:

I know a lot of thought and soul-searching no doubt went into principle (vii) and I don’t
think, given the legal complication, you can ever come up with adequate wording unless
you are more fulsome in the way you describe the best interests of the child. I mean, it
could be expanded to give some greater sense of what that might be. I think there’s scope
there in a more expansive way. It would be more helpful to the broadcaster, too.

A privacy code of broadcasting practice

A separate privacy code of broadcasting practice was not considered necessary. It was felt
that the privacy principles could be brought into the codes of broadcasting practice as they
currently were. One respondent was quite adamant that there was no need for a separate
privacy code of broadcasting practice, as it would have no practical purpose:

Well, I can’t see the need for this. I mean your current codes refer to requirements of the
Act and the fact that’s interpreted through these privacy principles. That seems to me quite
enough. These principles have been acknowledged to have the full force of the code and
yow’ve got the power to award compensation to the complainant which you can’t do with
any other sort of complaint. So privacy principles are already distinguished in a number of
ways and I just do not see any necessity to import these principles into standards or a code.
They seem to have quite a powerful enough existence in their current form. However, I've
really got nothing against it either — it seems to me to be a moot point — neither here nor
there.

Another felt that no code should be developed, mainly out of concern that broadcasters should
not be treated differently to the print media. Self-regulation was considered a better option:

I know that broadcasters themselves have their in-house codes which touch on privacy. |
would have thought that the whole issue was best left with those internal codes rather than
having an outside one imposed on them ... . The principles ought to be translated into a
code by the two major television networks themselves and then submitted to the Authority
for recording ... the networks should look in terms of their own experience as to how they
see and define those principles.

One lawyer thought it was important to consider what a privacy code sought to achieve.
There was some reluctance to have a comprehensive and prescriptive code as it raised questions
whether a code could cover every possible situation. However, broadcasters could be assisted
with a set of questions that they should ask themselves like ‘how do you determine whether
something may or not be in the best interests of a child?’

If a privacy code of broadcasting practice would entail more prescription, enthusiasm for
such a code was minimal — ‘I've become increasingly less happy with codes that are prescriptive
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dos and don’ts’. To be of assistance a code would illustrate the principles more fully with
actual examples or guidelines for broadcasters’ decision-making:

The wording of the code should not so much be about prescribing what you should and
shouldn’t do, but point to the important elements of your decision — the things you should be
thinking about. It would be really helpful to state, for example, when we’re talking about
public facts which are past events but which might have become private to cite a case or
illustrate this with decisions ... you’d have to qualify that by indicating that they are indicative
of the sort of thinking the Authority has had, because each case is going to be different.

Maori on privacy

Perhaps more so than with other stakeholders, Maori believed privacy and informed consent
were intimately related but, in terms of wider broadcasting issues, took something of a back
seat. The representation or portrayal of Maori and the treatment of issues relating to Maori
society by the mainstream media caused the greatest concern. The mispronunciation of the
Maori language also rated as a concern.

The marae was the first benchmark for what might be considered private or public
information. A tikanga expert explained:

The standard of what is private and what isn’t has to do with what might be discussed on a
marae and what might not be, and T would use that as the benchmark for what is a reasonable
thing. So ifit’s discussed on the marae it is at that level that really depends on the judgement
of the people who are there. Also, I think there must be a very different level of understanding
about what constitutes a whanau or a hapi or community’s business and when it is public
business.

As to a distinct Maori dimension of privacy, Maori stakeholders were divided. One programme
maker said he operated from the current privacy provisions:

The concern [with privacy] is about the individual [and] in the legal context in which we
live, a whanau could not make a decision for an individual anyway.

Beyond the legal definition of privacy, there were cultural aspects which needed to be carefully
negotiated. Dealing at an iwi level, it was sometimes difficult to identify where the source of
authority rested. But there were also broader issues:

If you bring an individual into disrepute within the context of tikanga Maori, you could
bring an iwi into disrepute or a whanau and there is a sense of a broader family group —an
extended family, if you like. More people are likely to feel the impact of something than
within a Pakeha situation.

And:

Of course you see yourself as part of just a small thing in a bigger scheme of things. You
are always conscious of the fact that you’ve got your tiipuna and you’re always conscious
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of the way that you stand and represent your tipuna. You could be putting yourself in a
situation where unknowingly you're being offensive to your own iwi if you didn’t act
appropriately.

Or in the words of a government official:

And,

The impact upon a breach of privacy for a Maori isn’t only ever about that individual, it is
always about their familial ties and their community connection or their local geography.
Now others may argue well that’s the same for every person who is a member of a family,
except that in a positive and negative sense the reputations that are at stake are more obvious
to Maori. So it’s never just the individual who is implicated positively or negatively from
an exposure of privacy matters. There is always a genealogical impact. There is always a
family impact because the modus operandi of those communities culturally refers by tribe,
by descent, by genealogy, by Maoriness.

again, as the issue was seen by a community leader:

For Maori the individual always takes a whanau with it. It’s a collection of people that goes
for Maori and that’s not, you know, having separate rules for Maori and separate rules for
Pakeha — it’s a fact of life. We can never be individuals as such and if we were to make a
complaint or something we would take our whanau and our extended whanau.

57

Furthermore, for Maori, the invasion of privacy did not confine itself to ‘living individuals’.
Unlike the present legal position, a deceased person’s place in Maori genealogy meant their
privacy might be breached and, by extension, the privacy of his of her whanau, hapt and iwi:

Privacy issues that are to do with Maori continue from when you are born to when you
die to when you return to what is considered your homeland. Now whether people
subscribe to that is irrelevant, but that is the Maori world. We refer to our genealogy and
to those who have recently gone on because in a sense we are part of that connection to
the past and the future and the present. Therefore, we treat a deceased person differently,
and so in our eyes that deceased person still retains some dignity and the need for privacy
and ritual.

Maori broadcasters pointed out that as far as they were concerned, the journalistic practices
covering things Maori were subject to the same legal parameters as the mainstream. There

were,

however, different approaches:

There are no differences as far as I see it. The law is the law is the law. There are, however,
certain approaches that are different. There are the ways that you negotiate your way into
getting the history of a canoe or a meeting house or an iwi which is different too.

In newsgathering practices there existed a strong sense of the boundaries marking public and
private spheres. Maori journalists, it was suggested, were acutely aware of the public-private
distinction which was shown by their respect for whanau, hapti and iwi traditions.
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The public/private distinction was particularly relevant to what occurred on the marae
where Maori spoke ‘publicly’, but this was different from ‘going public’ through the media.
In a similar vein, the very question as to whether the marae was a public space needed to be
addressed. According to a tikanga expert:

The benchmark that I'd use is: Is the marae a public place? The argument that has been used
is that it’s a public place, it’s a public meeting room. Our public have the right to know what’s
going on. My view is why is it a public place — in fact, I"d say it isn’t a public place. But there
is this question of what is a public place and what isn’t a public place. To what extent is a
marae and all the things that go on there part of the public domain? I see it as not belonging
to the public domain. [For instance] the tangi, I would have thought, was a fairly private
matter. Although many [tangi] aren’t— I mean Hepi Te Heuheu'’s tangi was filmed. And there
might be many people who are quite fine about that who’d want their tangi to be front-page
news, but [there is] this assumption there is a right to do that and that it is a public place.

Similarly, there were strong reservations as to what could be shown on television — the tangi
being a case in point which needed to be treated with discretion and understanding of tapu.

As a Maori lawyer said:

Part of the tangi process is the public grieving. This is actually a very public affair and to
have it represented in public through television, Maori have become more accommodating
of that now than we would have been previously .... The other part of that though is that
television crews have become far more sensitive towards ensuring the way in which they
capture those images. However, I still find it difficult even now to allow cameras in
cemeteries. To me, the last part of the ritual is so private. It’s the last opportunity to say the
final farewell. It should remain as a private part of the ritual.

The public interest played an important role for Maori broadcasters, and it was defined as
follows:

I guess there are expectations about people who are in authority over a great mass of people’s
well-being. And if they take a point of view, and I suspect any inconsistencies, I would say
itis our job to highlight those inconsistencies because they impact on your well-being. The
John Davy case is a case in point.

However, there were strong reservations about the public interest. Privacy was of paramount
concern, as this producer stated:

I’m probably more on the side of the individual’s right to privacy rather than the public’s
right to see it or to view it — whatever. With the public interest, you get to a point where you
realise you can’t push people any further past [their comfort levels], and that is probably a
rule I apply myself. As soon as you start pushing them further and further, where they are
feeling offended, then you will lose whatever it is you’re [trying] to get from them anyway.

A Maori journalist was also less supportive about the public interest argument:
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I think that television reporting has trouble distinguishing when or where does the public
interest come in and where does it stop? It still has the idea of the public execution a lot of the
time. It’s sort of like, what the best I can do as a broadcaster is to expose everything because
that’s what I'm supposed to do, put all the facts on the table. But they tend to do that also, in
my view, from a knee-jerk reaction rather than looking at the facts and analysing them.

Programme makers saw the protection of the privacy of individuals and families as an ethical
requirement rather than a question of satisfying legal guidelines:

As a programme maker I wouldn’t want to do anything that screwed up anybody’s life. I
wouldn’t even consider it; it would never be an issue.

Concealing a person’s identity could be an important safeguard to the invasion of privacy.
Pixilation was a technique regularly used to prevent the disclosure of a participant’s identity.
However, as one programme maker said:

I’d rather not blur as a stylistic thing. I would rather find another way of telling the story. I
mean if you had to tell the story about child prostitution and you were not allowed to
interview or talk to any of the child prostitutes then you wouldn’t do it. You’d just find
another way. You might think the story wasn’t quite as strong, but you’d talk to more social
workers, you'd talk to the police and you’d talk to others.

Programme makers said that the use of archival footage had a difficult history where the use
of Maori images was concerned. However, there had been changes in policy which had
addressed the problem:

The Film Archive changed its policy with Maori images, as well as where they won’t
release anything for use in documentaries or news and current affairs unless the family are
consulted first. | know that because our family has been consulted regularly. But of course
there are a lot of archival images that are sitting there in the television archives where they
don’t have any such policy and so the media people have access to them.

The use of children in programmes could also be difficult, mainly for reasons relating to the
legal status of consent forms and the internal procedures employed by broadcasters. One
programme maker believed:

Now just in terms of the legal side of things, it seems to me that the areas of privacy are not
clear, particularly in terms of the ages of individuals and when consents are required. In
general, I don’t think a consent form means anything. Does it matter if somebody, a child
for example, has signed a consent form if one of the television censors says no? The consent
form means nothing because of the guidelines set out. There’s no point really.

Referring to the notion of children’s best interests as enunciated in privacy principle (vii),
another programme maker said that ‘nobody knows what the best interests of children are’.
He continued by saying that broadcasters were not really interested in addressing what
children’s best interests were:
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Broadcasters don’t care about children; they only care about being sued. I mean, they don’t
care whether everyone has given their consent. They are simply worried about being sued
and they don’t care what the impact of the programme will be on individuals. This is only
about money — it’s not about children.

Another programme maker said that looking after children’s best interests was a moral
obligation and, in the final analysis, an obligation that was not hard to fulfil:

Children in our programmes might burst into tears which shows their vulnerability. We
would certainly not use it, because we cut it out .... It might cost you a few dollars extra to
do it, but in the end if something has gone wrong we don’t use it. I mean children — they’re
our future, and if you start totally mucking them over on television now, what are you doing?
There is, as a producer, a major responsibility to ensure that everything that goes to air on a
children’s programme is in the best interests of children, and it’s very easy to do that.

In conclusion, it appeared that there existed a certain degree of conflict between Maori
definitions of privacy and the way in which privacy was defined by current legislation. However,
this was not something that could not be overcome:

1 think statute always provides us with a baseline about what can be termed legal or illegal,
but it shouldn’t constrain the Authority in developing guidelines for good practice. If we’re
concerned about standards in an industry and standards in a profession then we ought to be
going for lifting beyond the benchmark of just the absolute statute. I think that’s a positive
step because Maori will always have a complementary set of views that widen the narrowness
of a statute. My observation is that among many communities there is not only a greater
awareness, there’s a greater adoption of some of the practices that might be Maori as being
normalised community things. The New Zealand people are becoming well used to those
kinds of elements in their everyday lives.

Community advocacy organisations discuss privacy

The representatives of community advocacy organisations interviewed were predominantly
advocates for children. Hence, the interviews tended to focus on the rights of children as
vulnerable citizens, where privacy and consent issues are especially intertwined.

Privacy issues in broadcasting were perceived by community advocacy organisations in
terms of human dignity, and of the rights of the individual:

Human dignity is extremely important when talking about privacy issues.

The test is always the right of the individual. Broadcasters have to determine how they can
best represent the issue, but without transgressing the right of the individual .... I think the
individual has a right first and then others like the family, community and society — they
come after the individual in my view.

It was clear that community advocacy organisations had a much lower threshold for privacy
breaches than broadcasters. Community advocates gave the following examples:
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I find even when looking at a prisoner being taken from the dock and they’ve been forced
to cover their face, I actually feel that it is an invasion of that person’s privacy.

When it comes to Treasure Island and Big Brother, those programmes offend a viewer’s
sense of privacy. This influx of reality-style TV which gives us all that stuff that we can
watch and say, ‘Oh that’s interesting, what other ways are we going to invade somebody
else’s privacy?’

As another community advocate said:

I guess for me it would be that intrusion [is] very high. You see a lot of the interviewing
that I've heard of late seems to be very in the face of people, even though those people have
clearly expressed an interest not to be involved, and that’s then what [ consider to be the
intrusion.

Children’s right to privacy should be a major concern to broadcasters and society as a whole:
‘Adults are given dignity and privacy, so why wouldn’t children be?” In this light, children’s
permission to participate in programmes needed to be actively sought, with understanding
that children might not always be able to judge whether their participation would be in their
best interests. As one children’s advocate put it:

With respect to children, it is important that decisions are made that are in the best interests
of the child. Article 3 of the UN Convention on the Rights of the Child talks about our
nation promising to do everything in the best interests of the child. Sometimes that might
mean that they would not be shown on television or that their identity would not be disclosed,
because it could cause problems down the track for them in later life or at school the next
morning — when the exposure of their privacy is going to be detrimental to them and the
outcome is going to be negative in terms of them being victimised down the track by
somebody, or by not being able to leave behind the mistake they made, for example.

Another suggested that broadcasters or programme makers who were involved in filming
children during an important news item should avail themselves of the services of a child
advocate in order to safeguard children’s best interests.

At the same time, it was mentioned that privacy concerns needed to be balanced with
giving children a voice, a matter also addressed in the UN Convention on the Rights of the
Child. In giving children a voice, it was important that children were made aware of their
rights:

The other aspect with children is to seek their opinion. They have an entitlement to express
their view about things — Article 12 of the UN Convention. Even quite young children can
be asked their view about things and it can be done very well.

Giving children a voice was important, particularly when the media, as one child advocate
observed, tended to treat children in a negative light as a social problem that needed to be
addressed:
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I would put it to you that children are mainly viewed as a nuisance, in trouble and as a
problem in society. You’ll have people saying to children: ‘I’m watching you, don’t put a
foot wrong’. You wouldn’t say it to a group of adults. There’s a general attitude that children
are going to be trouble. I don’t think it’s a deliberate move, but it’s just when the child is in
trouble it’s a little bit more newsworthy than when someone does a good job.

The identification of children was not considered acceptable, even when the media revealed
their names and images, as in the case of convicted child criminals.

We basically use the UN Convention on the Rights of the Child as our mandate and it says
that State parties have to take all steps to ensure children that are going through the process
of law — that their identity is protected. So we would still say that if it was in the public
interest to reveal some kind of identity, it needs to be done without stigmatisation. The
media can still report a case without children having to be prizes or stigmas.

Issues surrounding privacy and the freedom of expression needed careful reflection where
the privacy of children was concerned. As one child advocate explained:

Just as New Zealanders believe in the freedom of speech, we need to make this proportional
to the interests of children and young people who can’t speak for themselves. Some children
are quite mature, but generally we’d want to say that the rights of children and young
people have to override the freedom of speech rights of adults.

Child advocates often complained as third parties on behalf of children in general. Broadcasters
argued, following the broadcasting standards regime in the United Kingdom, that only people
personally affected by a broadcast should be able to complain. Child advocates felt that the
broadcasting standards jurisdiction in New Zealand should retain the opportunity for third-
party complaints to be heard. In the words of this child advocate:

Some people have a statutory obligation to speak on behalf of different groups in society.
There are professional advocates — trade unionists. You try and tell a trade union official
whose job it is to advocate for workers in an industry that they can’t complain about
something that was broadcast concerning one of their members, or the spokesperson for
doctors in New Zealand, or the Commissioner for Children.

One child advocate said that the broadcasting industry had made significant improvements
where the protection of the privacy rights of children was concerned. Broadcasters and
producers were now seeking advice from children’s advocates about programmes featuring
children. Two ‘landmark’ decisions of the Authority were also cited in this regard:

In recent years, there has been a big move by, not only the Authority, but also by television
producers and broadcasters in general that children are not to be dealt with in a non-human
way. I think people are now talking about children’s television and children on television.
I think it has been a jump in attitudes and that’s why people ring me up. They ring up and
say ‘Well, what do you think of this as an interview with a child? Would it be OK if we did
a programme about this little girl who is disabled?” Because of a couple of landmark
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decisions made by the Authority, the boy on television with ADDS and the very short-lived
You be the Judge programme — well, we were the judge and we don’t have the programme
anymore.

There existed some scepticism about how broadcasting showed intimate private details in the
name of the public interest. Furthermore, broadcasters were reminded not to think only about
the public interest:

I'look at things that have been broadcast that are newsworthy and supposedly in the public
interest and I think I don’t need to know that. It doesn’t mean that the crime or the incident
isnot as important or whatever, but I don’t need to know these intimate, graphic, gruesome
private details. [For example] I think there are ways to say a child has been abused by
telling how it came about that this child has been abused. I can’t think of any reasons why
knowing the details of the abuse would be sustainable.

And:

What’s important is that broadcasters don’t only think of the public interest and that they
have some understanding of what individuals who are affected by a tragedy might actually
be thinking at a particular moment. [Broadcasters] need to have something of an
understanding not to confront people with a television camera asking ‘How do you feel?’
at moments of great extremity and grief.

Or as another community advocate said:

There is a major confusion in the minds of journalists [regarding the public interest]. The
public’s right to know does not equate with the media’s right to know. They are two different
things and there is a sense of real confusion in the minds of the media. They think they are
the public, well, they’re not — they are purveyors of news for profit.

However, one advocate felt that the public interest defence was important when broadcasters
scrutinised the behaviour of public figures:

I think [public figures] have to accept the public attention that they get is by virtue of the
position they hold. They have to accept a certain quid pro quo.

Another disagreed:

Media interviews will often start trying to rake up people’s individual lives and try to make
that into public happenings. The media are trying to do a big hype on some of those things.
When it comes to a business or public matter, things within a person’s private life are
highly irrelevant. Also with parliamentarians, [the media] try and rake up what’s going on
in their private lives.

The representatives of the community advocacy groups interviewed did not necessarily agree
that privacy protection should be extended to public places. One community advocate said:
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You can see a crowd shot outside Parliament and the people who are there know there’s
TV. They can’t say ‘Hey, I don’t want to be shown in the crowd’, when they know there’re
cameras panning. They know what it’s about, so you can’t hide behind privacy if you want
to be public in your demonstration. You and I walking down the street — I don’t think we
have a right to say the cameras can’t show us.

Conclusion

On the whole, broadcasters expressed satisfaction with the Authority’s privacy principles.
They were an ingrained part of the broadcasting standards regime in New Zealand. However,
the Authority’s interpretation of the principles and their application to complaints drew a
mixed response. Furthermore, the possibility of lodging third-party complaints (complaints
made by people about alleged breaches of privacy who themselves were not personally affected
by the broadcast), was judged in need of revision. Broadcasters thought that a separate code
of broadcasting practice regarding privacy was unnecessary, as they considered the privacy
principles were part of the existing codes of broadcasting practice.

Independent producers saw the privacy principles as embedded in the overall broadcasting
standards regime in which they operated. In other words, they were a ‘given’ of the broader
environment in which independent production companies functioned. Like broadcasters,
independent producers had difficulty with the way in which the Office of the Privacy
Commissioner can have privacy jurisdiction in the case of television programmes which are
not news and current affairs. For independent producers, filming in a public place, in particular,
should not generally be restricted by any privacy concerns, as that would significantly affect
the normal execution of their professional tasks.

Legal and academic experts felt that the Authority had developed a credible jurisprudence
on privacy in broadcasting. This was in spite of the fact that privacy issues in broadcasting had
been difficult to define because of the varied contextual matters. The Authority was perceived
as having done the sensible thing by developing a set of principles and using a common-sense
approach in applying them. While the academics and legal experts made some suggestions for
rewording the current privacy principles there was also a tension between a desire for more
prescription and leaving the principles as they were as broad interpretive tools. The need to
‘translate’ the privacy principles into a separate code of broadcasting was not considered
necessary as the principles were in effect part of the codes of broadcasting practice.

For Maori, privacy issues in broadcasting were problematic mainly because little account
was given by mainstream media to Maori tikanga such as marae protocol. While the notion of
the privacy of the individual extended to the whanau, hapi and iwi, deceased persons and
their whanau had a right to privacy too, and whanau needed to be asked for consent accordingly.
The privacy of deceased persons was not provided for by privacy legislation or the broadcasting
codes of practice.

Community advocates tended to place a much lower threshold on what they perceived to
be invasions of privacy than currently provided for by the Authority’s privacy principles.
They fully endorsed the notion that a broadcast featuring a child should be in the child’s best
interest.
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Notes

Tainui Stephens conducted the interviews with Maori stakeholders on the Authority’s behalf.
See Chapter one, pp. 18-19.

The protection of privacy includes protection against the public disclosure of private facts where
the facts disclosed are highly offensive and objectionable to a reasonable person of ordinary
sensibilities.

The protection of privacy also protects against the public disclosure of some kinds of public
facts. The “public” facts contemplated concern events (such as criminal behaviour) which have,
in effect, become private again, for example through the passage of time. Nevertheless, the public
disclosure of public facts will have to be highly offensive to a reasonable person.

An individual who consents to the invasion of his or her privacy, cannot later succeed in a claim
for a breach of privacy. Children’s vulnerability must be a prime concern to broadcasters. When
consent is given by the child, or by a parent or someone in loco parentis, broadcasters shall
satisfy themselves that the broadcast is in the best interest of the child.

Throughout this chapter independent programme makers are also referred to as producers or
directors.



Stakeholders discuss consent in broadcasting
by Wiebe Zwaga

Introduction

This chapter discusses the views of various stakeholders on informed consent issues in
broadcast production. It follows the same format as the previous chapter, presenting the findings
by stakeholder group starting with broadcasters, followed by independent programme makers,
academic and legal experts, Maori, and community advocacy organisations.

The discussion commences with what respondents’ considered might be the rights of
people participating in programmes. It then outlines how broadcasters and independent
programme makers go about obtaining informed consent. It discusses responses to the
definition of informed consent put to the people interviewed. This definition of informed
consent, taken from the 2000 UK report Consenting Adults?’ commissioned by the
Broadcasting Standards Commission in the United Kingdom, reads:

Permission based on a participant’s knowledge and understanding of (a) a programme’s
format, aims and objectives, (b) how their contribution will be used and (c) the potential
consequences for them or for third parties of their taking part.

The question of whether or not programme participants should be able to exercise editorial
control in post-production on how they appear in the programme was discussed. This section
concludes with a discussion on the desirability of developing a set of industry guidelines for
obtaining informed consent.

Broadcasters on informed consent

Consent and broadcasting standards

Television broadcasters thought Standard 6 (Fairness)? of the Free-to-Air Television Code of
Broadcasting Practice, and the relevant guidelines,’ covered the rights of participants in
terms of achieving informed consent. As a couple of broadcasters said:

©7
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Well, I just go to the code and quote you back the words. They’re as helptul as anything. I
think their rights are to be dealt with fairly and that they should be informed of what
they’re about to do — what they’re being asked to do — and that really is all you need to say.

Participants in programmes should be dealt with fairly, and as required in the public interest,
be informed of their contribution and the role that’s expected of them. That’s the basic
principle, I think. And we shouldn’t get pictures through misrepresentation or deception is
the other one, and 1 think that applies to all programmes, news and current affairs,
documentaries, anything. Reality programmes, the whole lot.

News and current affairs programmes were, in terms of informed consent, different from
other programmes. In news and current affairs consent was predicated on the fact that somebody
had agreed to be interviewed:

Every person has the ability to judge situations, and some decide that they don’t want to be
interviewed any more and they leave. Nobody ties anyone to the chair. You always have the
opportunity to get up and walk out.

But in reality formats, for example, participants needed to be given ‘a few moments of sober
thought, rather than just leaping in’.

One radio broadcaster saw the rights of participants in programmes related to them being
treated fairly. In talkback radio, another broadcaster believed that respect, rather than fairness,
was the key concept:

Well, I don’t know if they need to be treated fairly. I mean, is that part of the deal? We don’t
ring up the radio station to be treated fairly. I mean this a commercial operation and we
make the rules. It’s more of a respect issue probably. But at the end of the day it’s our radio
station and we run it as we like as far as callers go. We don’t guarantee to give anybody
three minutes on air, you know. They can open their mouth and we might judge that they
are saying something [we don’t want to hear] and we reserve the right to cut them out there
and then.

With respect to talkback radio, it was thought that the ‘rules of engagement’ were clear to
audiences as well as to participants. In fact, callers to a particular programme often broadly
represented the audience for that programme:

When people ring particular shows, they are probably aware that they will be challenged
and could be ridiculed if they are not sound in their logic and their argument, [even though]
that’s sometimes hard for people to understand.

In terms of talkback, people know that this is an arena where various things can happen:
(a) they can get into a dogfight with the host; (b) their call could be terminated.

However, one radio broadcaster questioned whether people were aware of the rules, as his
organisation received correspondence from people complaining that they had been cut off.
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It was generally agreed that freedom of expression was an important right for participants
in talkback radio, but that this right was not limitless.

Actual practices for obtaining informed consent

One television broadcaster said that there were no comprehensive rules about obtaining
informed consent:

I don’t think we want to lay down a rule that should apply willy-nilly over the whole
spectrum of getting consent as such. [People have] got to be treated fairly, as the codes
point out, and if you’re going to interview someone we don’t want to say that they should
sign a form first.

Another said that consent was often implied: ‘The fact that they sit there while you're taking
a picture of them suggests that they are consenting’.

The process followed to obtain consent depended on the type of programme:

Each case is different. In the normal circumstance the person is approached by telephone,
saying ‘Hey we’re making a documentary about this, this and this, and you’re relevant
because of this factor, we’d like to talk to you’. The fact that he or she agrees at that point,
that’s a consent. I certainly would be very wary about looking for written consent in every
case. It would be ridiculous — a paper war.

Asking participants to sign a release form appeared to be standard practice, as it provided
protection for both broadcasters and participants. Once consent was obtained, it was binding.
Participants who had signed a form and then wanted to renegotiate placed broadcasters in a
difficult position. One broadcaster responded to participants who were having second thoughts
as follows:

We’d be saying ‘We have invested a lot of money in this programme already, and you
signed a consent form. We can’t take a loss just because you decide to change your mind.’

The relationship that broadcasters developed with contributors was crucial to the success of a
programme. One broadcaster said that New Zealand television producers were ethical:

The reality is that it’s the relationship between the participant and the television person.
That’s the key to it. If you’re going into that on the basis of an exploitative position, I don’t
think you’re actually going to have a very good relationship. I mean that is not what
successful television programmes are about .... I believe that producers who work in the
New Zealand environment are ethical people. I don’t think they’re out to sign up five people
in five minutes. I mean the quality of the performance is going to be improved if people
[know] about the format and about what that might mean.

Release forms were less common in radio broadcasting, partly because they were often
impractical in a medium focused on immediacy. Radio broadcasters did inform potential
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participants of the broad expectations of their contribution during pre-interview contact. In
news and current affairs programmes, radio broadcasters operated from the principle that no
prior agreements with people were entered into. Contributors were told what the programme
was interested in, but a list of specific questions was not handed over.

Informed consent: a definition

It was generally accepted that the need to inform participants about the programme’s format,
aims and objectives, as well as about how their contribution was going to be used, was implied
in the current code of broadcasting practice. As one television respondent put it: “You inform
[participants] of the reason for the proposed contribution and of the role that’s expected of
them’. However, talking with participants about the anticipated outcome of the programme
was difficult as this might change during post-production:

... We don’t always know — particularly if it’s a complex mosaic style documentary with
Jots of small pieces you’re building up to a total picture. Even if it has been quite a long
interview, you may be using a very small part of that and you won’t necessarily know. You
certainly won’t know at the time of concluding the interview exactly which bits you are
going to use as it might be that your particular theme is developing. The programme focus
may shift and you end up using that piece rather than that piece of the interview.

People had a good understanding of television genres and styles so that when reporters
explained which programme they were working for, they had a fair idea what to expect.
However, a member of the public participating in a documentary was different from somebody
taking part in a game show. That person was a contestant and therefore, not a ‘member of the
public’ as such.

However, in the case of programmes other than news and current affairs, more elaborate
procedures to obtain informed consent, including comprehensive release forms with guidelines,
were sought by one respondent:

I don’t see anything wrong with a fairly lengthy form that tells you types of things that
could happen, you know, ‘by participating in this programme you may find that more
people recognise you in the street.” I don’t see anything wrong with explaining that to a
person.

The way in which people were briefed depended on their contribution:

It’s the principle of fairness in terms of your dealings with people. Inevitably, people may
be surprised at the focus which you end up with. I think that for long-term programmes,
the preparation time it takes spans quite some weeks which means that you develop a
relationship between yourself and the [contributor] and you actually feel more obligated
than if you spend just five minutes with someone.

A further distinction was made between public figures and ‘ordinary people’. Particularly in
news and current affairs programmes, public figures were considered ‘fair game’.



Stakeholders discuss consent in broadcasting ————— 71

Broadcasters thought that it was very difficult to inform participants about the potential
consequences of their contribution:

It’s just impossible because something happens in an interview and everybody just goes
ballistic and suddenly — what started out to be a reasonably straightforward thing — people
become grotesque. And things are suddenly revealed in an interview which you didn’t
know about when you set out on it. So the consequences can be altogether different.
Something is revealed and it turns the whole enquiry down a different track.

Another broadcaster, tongue-in-cheek, emphasised the difficulty of explaining what might be
said about ‘consequences’ to a prospective contributor:

You realise the consequences of appearing on this programme, they may be adverse. Who
knows, you might be looked on as an idiot for evermore.

At another level, contributors were often warned about danger areas. Defamation as a case in
point was carefully monitored for the protection of both the contributor and the broadcaster.

The motivations of people appearing on television were diverse. For most, it was their
moment of fame. For others, their motivations could only be guessed at:

One friend of mine was on Location, Location, Location and 1 couldn’t believe that he
went on, he and his wife. They have a beach property and a house and they had to get rid of
one or the other, because they were asset rich and cash poor, and poured out to the nation
the fact that they were hard up .... Now, why he went on and why he did it, God only
knows. He was obviously persuaded somehow to do it.

The vulnerability of participants was an important qualification:

To take an extreme example, if somebody was intellectually handicapped it would not be
fair to subject him or her to a gruelling interview.

Similarly, someone tor whom English was a second language would also need consideration.
However, broadcasters thought both examples would be covered by Guideline 6f of the Free-
to-Air Television Code of Broadcasting Practice.

Editorial control in post-production for participants

Broadcasters felt strongly that participants should not be accorded editorial control in post-
production. Television was for informing and entertaining audiences and not, as one put it,
for ‘enhancing’ participants. Broadcasters were professionals and programme making should
be left to them:

If contributors want to have veto power, they can go and make a programme, become a
producer, which is what a lot of film stars do.
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However, broadcasters sometimes did take account of the views of contributors who might
have had second thoughts about appearing in programmes. The outcome of such negotiations
were very case specific, depending on, among other things, the level of financial investment
the broadcaster had in the programme, and the seriousness of the contributor’s reasons for
wanting to withdraw.

Radio broadcasters mentioned that in formats like talkback radio, they had ‘absolute
editorial control’ in setting the agenda of topics for discussion, which were often dictated by
the issues of the day.

Desirability of (industry) guidelines on informed consent

Mainly for the reason that the current code of broadcasting practice covered issues of informed
consent, a set of guidelines on informed consent was not considered necessary: ‘I think the
guidelines are in the current code already’.

There was a reluctance to create another document which would have to co-exist with the
code of broadcasting practice. It was felt that this would greatly add to the complexity of
maintaining broadcasting standards and determining complaints.

Independent producers on informed consent

The views of independent programme makers varied depending on the television genre they
were working in. Producers and directors involved in traditional-style documentary, which
involved close liaison with participants, often developed close relationships with their ‘talent’.
Consent in these cases was invariably informed, given the type of relationship the production
staff had with the participants. For producers of other types of programmes, the relationship
with participants was often more fleeting.

According to one producer, the rights of participants could only be stated in very general
terms, and they did not include ‘editorial rights’ and ‘legal rights’ after they had agreed to
take part in a programme:

They have to be very broad-brush. They have the right to know what the programme is.
They have the right to know the style and the kind of stories that are covered in the
programme. They have the right to know what their position is when they sign their
agreement to participate. They don’t have the right, editorially, to intervention after the
fact, unless that’s negotiated for specific reasons.

Another programme maker believed that participants’ rights lay predominantly in the area of
being fairly dealt with and being fairly represented:

I think to be accurately portrayed and to be kept in context, that’s basically it. But if
somebody says something then you don’t editorialise or try and change their view. If they
are making a monkey of themselves or if they’re condemning some particular thing then it
would be wrong to try and water that down for the sake of offence. ... As long as you don’t
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put words into people’s mouths or take them out of context or misrepresent them, that’s
about their rights I think.

For others, the rights of participants were relatively clear-cut. First, participants had to be
informed that they were going to be recorded. As one producer put it:

Well, a person has the right, has to have the right, that they know what’s happening. They
have to know whether it’s recorded and they have to understand what the footage will be
used for.

A distinction was made between participants appearing in their own private environment
compared to people walking down the street in a crowd scene or engaged in some sort of
group activity in a public place.

It was observed that the producer’s concern for the wellbeing of participants ought to be
paramount — wider than their concern for the programme or the broadcaster:

I'm always conscious of the fact that I'm also a member of the community and [contributors]
are members of the community, and we have to be able to carry on living with one another
and living with ourselves as well.

The relationship programme makers developed with their participants was crucial to the success
of many programmes.

The programmes we make are about communicating usually quite sensitive areas of people’s
lives. To allow people to sit in front of a camera and to reveal things in their lives is quite
scary for people. ... So therefore the relationship that you capture on camera depends on
the relationship you have between the interviewer and the person. And if that relationship
has animosity in it, your interview will have animosity in it.

On the subject of relationships between programme makers and participants, it was also
noted that programme makers in general did not want to deal with unwilling subjects. Instead,
as one producer said:

[We] want to deal with subjects who have something to say, and who have a need or a
desire to say it.

Actual practices for obtaining informed consent

The first step in obtaining consent occurred while researching the programme. This involved
advertising for people, seeking them out, selecting talent, and auditioning them on camera.

We record interviews with these people in which often the interview is about what is going
to happen in the documentary and what their own attitude towards that might be. Then we
select these people and we let them know and we get them to sign the release form. So
from that point on they become kind of ours, really.
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And:

Well, you do your initial research and from that you identify what people you would like to
take part and at that point you ask them to take part in the documentary. You explain to
them what the documentary is. If they agree then at the point when we film we give them
a consent form which has been generated by ourselves. [The consent form] is as clearly
laid out as we can — about what the requirements and obligations are and how the material
is going to be used in the context of the programme and the people sign at that point where
we start filming. In some situations we will film people and then obtain the consent
afterwards.

One producer said: ‘People are very aware of how the media can manipulate them’. Potential
participants who did not display this awareness needed to be carefully coached when consent
issues arose.

Another producer of predominantly reality television shows explained how participants
were informed so that they understood what was involved:

I think, by and large, we go to every effort to make sure that people understand the process
and that they are doing something that involves a television company which is filming and
therefore they may well end up on camera. I think the way we operate, the way the production
managers and the location managers deal with our talent, there’s every opportunity for
them to say: ‘Look Id rather not.” If they don’t want to, then that’s fine.

Another explained obtaining verbal consent in reality television programmes like this:

A lot of the programmes we make are so-called reality programmes where you are in the
street and you don’t have the opportunity or the personnel there to sign off [consent forms]
which, in our case, our protocol is that we ask the cameraman to talk to people and get
verbal consent from on camera and to tell them that they’re going to be part of television.
Often, the fact that those people are talking to the camera shows that they’ve complied.
Because not all the time you’d be able to say: ‘Sorry, what’s your name, do you mind if I
just...” Because it’s click, click — you use the moment. We don’t really have problems in
this area.

A documentary producer felt it was necessary that consent forms be quite specific: ‘I demand
that our consent forms explain the programme, and explain the ramifications of all factors’.

‘We usually attach a fact sheet to the release form or to the information that any particular
participant receives which is an explanation or summary of what the programme is going
to be about.

A producer of current affairs documentaries said that the matter was relatively straightforward:

You’ve got to be totally up front, you’ve got to be totally explicit about why you want
them to appear in your programme. People who are interviewed, people who let you into
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their private property and allow you to film them doing something privately obviously
have given you consent .... You can’t get an interview unless someone agrees to give an
interview.

Producers involved in making programmes featuring children as participants would get children
up to 16 years of age to sign a release form in the presence of their parents or caregivers, who
also signed the form.

The legalistic format of some release forms was found to be off-putting by participants.

We started off with release forms which were full legal documents, you know, to cover
every available situation. We found that was putting off people even doing interviews. It
was like the American system. To do an interview you've got to sign a whole contract
that’s got all the legal ins and outs and stuff. Basically, it is about trust between the producer
and the director team and the person involved in it.

Behind ethical considerations loomed financial implications, which might be considerable
for programme makers if participants withdrew consent after shooting. However, as one
informant said:

1 think the ethical will always be slightly ahead of the financial, as you’d expect because
programme makers are not monsters, you know.

‘When participants wanted to withdraw, the request was considered seriously in spite of financial
implications:

We’ve had occasions where this has happened. It’s a frustration and I don’t think there are
any instances where we have gone ahead with somebody if they have not wished to be in
the programme.

Another programme maker saw the consent process in terms of both ethical and legal concerns:

I think you square off by explaining to the people who you deal with or work with, or the
people that you use in your programme, ultimately what you’re going to do with the material.
So ethically you balance that out by either getting them to sign a consent form to say this is
what we’re going to do with it, this is how we’re going to use it ... sign it off. Then if you're
in breach of that, then you come into a legal thing.

Informed consent: towards a definition

Hypothetically, obtaining informed consent from participants could be a written or verbal
agreement covering information about the programme’s format, how the contribution would
be used, and the potential consequences of being involved.

Without knowing about the format of a programme, it was unlikely that a participant
would sign a release form:
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I can’t envisage a scenario where someone who didn’t know what was going to happen
signed their consent form.

One producer thought that participants only needed to know what the programme was about,
and that further details such as format did not have to be discussed:

We don’t have to talk to [participants] about the format of the programme or details like
that. So the amount of information we give is: it’s a television programme about diabetics
and it’s going to be television, it’s a documentary. For us that’s enough information for the
public. If they want to know more, they’ll ask us. We don’t go into details of what the
format is and what the treatment is going to be like. We don’t hide anything. If it’s a
controversial programme about controversial issues, obviously people will want to know
what the angle is. They may ask, ‘what’s your angle?’ Well, our angle is this: we're trying
to tell both sides, or we’re trying to do this. So we explain things like this.

It was almost impossible to inform participants how their contribution would be used, he
said: “We don’t even know at the stage of filming whether it will be used. That’s the reality.’

Another believed that it was necessary for a release form to make it unequivocal that
‘anyone is able to be edited’. Another was even firmer:

The question as to how the contribution is used sounds to me like editing. [When seeking
consent] we do not get involved in discussions with participants how we may or may not
edit the programme.

It was also thought that informing participants about how their contribution would be used
was implied in the explanation about the programme’s format, aims and objectives:

Programmes change and evolve as you make them so you can only give as much information
as you aware of at the time. How you’re eventually going to use the product is inherent in
what the programme is about and what the parameters of the programme are.

Depending on the programme and the type of contribution, it was thought prudent to inform
participants in advance that their portrayal might not always be complimentary to them.

Informing participants about all the possible consequences of taking part in programmes
was virtually impossible:

You may get rung up by the women’s magazines. You may become a media star, you know.,
You may get weird people contacting you. The trouble is you can predict none of this, obviously.

And:

How do you judge what the public thinks about people who appear on television and what
they say? ... I mean there’s a whole variety — it’s good for your business or it could be bad
for your business, depending on the outcome of the way you conduct yourself and it’s very
hard. What are the consequences?
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For another, the need to inform participants of what the consequences might be was part of
the relationship a producer built up with participants. This was a relationship characterised
by trust and respect:

I think it’s part of the issues of trust and having respect for what you do. There’s no point
in transgressing that trust ... because you will find later on that it will be difficult for you
to deal with people in a similar situation and New Zealand is a very small community. It’s
a village really and so there are certain things New Zealanders don’t do to other New
Zealanders and this would be one of the areas. We’ve actually talked about it, you know. If
somebody doesn’t want to go into something, you don’t go there. It’s not worth your while.

As part of the consent process, producers said that they had to prepare participants so that
they understood that their contribution would be broadcast:

They have to understand that it’s on national television, and it’s important they know the
kind of time slot it may go on. I give that info, absolutely, and it’s really important that they
understand ... there’s a big difference in going out on Channel 7 in Wellington and going
out on TV2. I mean on the first a small number of people watch it, on the other 500,000
might watch you.

Another producer relied on the participants themselves to work out the consequences of their
taking part in programmes:

I would say that we’re not specific about that at all. We’re relying on the other person’s
own understanding or perceptions of these things when they agree to participate. Except
in the case of two programmes which we have done where we were asked to get informed
consent by the parties. That did involve speaking to the wider family groups in those
cases and letting them know. Otherwise, there is a kind of natural process where people
do this themselves and they don’t have to be led by the nose, they can suss it out and
make decisions.

Editorial control in post-production for participants

Almost all independent producers did not want participants to exercise any editorial control:

We wouldn’t be an independent organisation if a participant, be they Mr Smith from Mangere
or Nick Smith, the MP from Nelson, had an input. I don’t think that it’s right that people,
once they’ve consented, should have any control how that is used.

For most, editorial control belonged to the province of their professional judgment: ‘At the
end of the day, we have the editorial control and with that all of the responsibilities’. It was
also a responsibility that came with the job producers were paid to do:

We do not give editorial control to anybody else other than the production company. The
only other people that can influence editorial control are our publishers, the broadcasters.
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Some believed that rendering editorial control to participants was simply impractical — no
documentary would ever be finished if participants were involved in the editorial process.

Others felt that they did not want to be captured by political pressures:

... some people are very skilled political manipulators, and if you are going to work at the
end of the spectrum where people are political activists where they hold strong views and
where they see the media as a way of presenting their case then you are going to face
continual pressure.

Most producers indicated that editorial control could not be handed over to participants because
of contractual obligations to broadcasters:

Our contract is with the network. They have editorial control, if you like, we can’t hand it
to somebody else legally for a start. What we do is we say we want you to view, you’ve
been part of this process, you’ve contributed to it, and tell us any of your concerns. We’ll
look at them seriously and if we can address them without affecting the story or the
programme, we’ll address them and we do that. We can’t give them editorial control, but
we can be sympathetic and alter something.

But there were independent producers who had worked closely with organisations, such as
police and hospitals, some of which had been given editorial power. For example:

We did one where we inadvertently exposed an undercover person that would have put him
at extreme risk. None of us realised. No one knew he was undercover but, thank God, the
authorities did.

Desirability of industry guidelines on informed consent

Some independent producers were open to broad guidelines being developed to assist producers
in the field. General education for people working in the industry could accompany such
guidelines:

I think there is some need for general education in the industry, particularly for cameramen.
I mean a simple cameraman’s guide to privacy would be intensely useful because I find
they’ve all got a different version of what it is.

Another was supportive of the notion but added a caveat, also mentioned by others:

1 think that, in general, the more information is out there the better. The trouble is that these
things are very hard to devise — that’s not a reason not to try — but they have to take an
awful lot into account. What I worry about is when such guidelines are promulgated as to
how literally they are interpreted. Does that then become [the Authority’s] stick to whack
people with?

Another producer was adamant about the need for industry guidelines on informed consent:
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I have to say yes. I might be old-fashioned in my production ethics, but believe it’s right. 1
believe that television can be too dismissive of individuals, and I don’t think that should be
the case ... I think we are too harsh on our public and I think perhaps there is too much
arrogance expressed on occasions and we don’t need that. I approve. I’ve got better stories,
more and more detailed stories than anyone else can get and I've done it by total honesty
and openness. Why can’t everyone do that?

The development of detailed guidelines was questioned, if not rejected by another:

Personally, I think it’s dangerous for the BSA to be producing guidelines on these issues
because [the issues] are all different. I think it’s really hard to produce a guideline for the
variety of programmes, whether it’s commercial or moral or taste, all those kinds of things,
because they are so subjective.

Specific guidelines were regarded as prescriptive and, therefore, difficult to sustain in a ‘world
of the changing media landscape’. Broader principles about informed consent were preferred
because of their interpretive nature:

What I'd prefer — and I think it’s harder and more difficult for us ... where applications are
changing daily — almost daily — it would be far better to have principles which you can test
things by and they are contestable. ... Guidelines are always hard to change. Once they’re
there they take ages to move — whereas principles can be interpreted and the interpretation
can be subtly modified, or argued case by case.

Maori on informed consent

One very important aspect of informed consent was its quality. One interviewee, who was not
a broadcaster or producer, said:

I think it’s a question of what do you inform. What is informed consent, and I'm making a
guess that many Maori are not aware that informed consent is not just ‘I agree’ or ‘no 1
don’t agree’, but knowing what will happen and the potential for distortion.

On a practical level, for broadcasters and independent producers, issues about obtaining
informed consent were specifically related to marae protocol, particularly in the case of the
filming of marae events:

T always say to the crew I go out with, if you’re going to put your camera up on the marae
in an area it’s noticed or in an area behind the tangata whenua or behind the manuhiri or
whatever and it’s part of the marae process like a tangi, then you stand right next to your
cameraman so that people can identify who you are. So that if there are any questions they
know who to contact. Very rarely they will say what’s the story for? If it’s a tangi there are
more reasons for the producer or the director to stand next to the cameraman — especially
if the cameraperson is not Miori and the sound recorder is not Maori. I mean that’s one of
the things that T absolutely insist on is that we identify ourselves for the group.
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Or, as a producer said:

Going into Maori communities and in Maori locations there are always processes that we
need to go through. There are certain processes. Our own protocol that we have to keep in
mind the whole time because there are very many ceremonial aspects that have to be
constantly kept in mind when you’re out there with a film crew. As long as we are sure that
we're allowed to go into a particular environment to shoot on the total understanding that
the images we are shooting could very well end up on a public broadcaster or on our Maori
broadcaster.

Maori leaders were the first port of call for media contact according to a Maori lawyer:

T think there is identifiable leadership within those collectives that have the mana and those
who belong to that collective recognise and acknowledge that mana and those leaders are
supported in decisions that they take on behalf of the collective. In terms of the informed
consent issues, they would be able to make decisions about their particular issues and
understand the implications of it.

The rights of people appearing formed an important part of the definition of informed consent.
For one Maori programme maker, it was a relatively straightforward issue:

If they have any worries about appearing they should not appear. But it seems to me that
once they have agreed to appear they should, in most cases, appear and finish the film.
Well, I mean once they understand what’s happening and they’re treated in exactly the way
they said they were going to be treated then they should appear and in most cases I would
make sure they appear. However, the bottom line is that if something happens then they
should be allowed to opt out.

For another programme maker, the rights of participants were equal to the rights of a producer
to make programmes:

Participants have every right. They’re participating in our programme because they’ve agreed
to. It is usually well explained to them what their involvement will be, what is required of
them as far as whatever the programme is we might be shooting and it has to be done
totally with their agreement otherwise then you start to overstep the line.

A Maori journalist believed that informed consent was to do with broadcasters laying all the
cards on the table before an interview was conducted:

1 think all the cards need to be put on the table in the first instance. It’s like ‘Look, we’re
talking to x who has an opposed position to what you have.” If they’ve done their research
they should also be able to inform of where they are likely to go in terms of how they might
portray it. I think informing people about what the likelihood is, or how they’re going to
use comments —and they need to stick to that. If I’m going to agree to give you information,
my opinion, or just a general conversation given in a particular area, in the end I have to
trust you and in that trust I believe that you're going to do the best for the both of us.
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The practice of obtaining informed consent from Maori involved a process of extensive

consultation, as this programme maker explained:

Go to as many people as you can. If you can and if there’s a big chief, get the big chief. It
still doesn’t probably matter but you have to try and satisfy as many people as possible. I
mean the consent process is not a form often — it’s a group meeting, it’s hui and stuff.

The emphasis was on consultation:
I think Maori people would be more than happy as long as they were consulted about these

things. But more often than not, we suddenly have images being screened back on our
news and from television overseas and we are seeing our own images.

Once extensive consultations were made, however, filming was productive. A Maori producer

provided the following example:

We had to go to the marae for people in one particular area to gain their consent and in the
end we got a whole day’s shooting out of them. Once they realised what it was all about
they were happy to have to go through that process. You sometimes might lose half a day in
the process, but it’s so important. Because on the hapii or iwi side you will have several
people there, not just one person. You will have several of the hapli who are extremely
interested and wanting to make sure that all the protocols are kept to and that nobody is
going to be offended by anything that may result from that particular day’s shooting.

As was the case with ‘mainstream’ programme makers, the release form stood at the centre of
obtaining formal consent. Programme makers filming in public spaces, however, referred to

increasingly fraught aspects of obtaining consent:

The truth is that everyone is to have a consent form really and that almost even applies to
public places. It applies to a wide shot of Queen Street. The most pixilated films on TV are
current shows like Busted and it’s not the criminals that are the issue, it’s the wide shot of
the motorway when the commentary says that Auckland has many speeding motorists.
Every car that appears in that shot is liable to sue because the occupant says: ‘You showed
my nurmber, 'm not a speeding motorist’. So I mean those are the real problems. It used to
be that anything in a public place was open, but the truth is, it’s not.

Safeguards for the use of children in broadcasts and the related consent issues were governed

by internal procedures. As one broadcaster explained:

We normally have to go through some hoops for children even if we want to go out and get
a couple of kids on what they think about whatever the issues might be. It’s quite difficult.
I would make sure that T had a lot of protection in terms of support from the family, support
within the organisation itself in terms of its lawyers in terms of lots of things. I certainly
wouldn’t just go ahead and barge into a story.

Of the ways in which people were used by the media, the following comment was typical:
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Informed consent is a very difficult thing because ultimately they want to get the line in the
news, they want to make something that’s going to have a ra-ra factor, it’s going to be
shocking or it’s going to be sensational and it’s either you making a fool of yourself or you
making a fool of someone else.

One programme maker saw informing participants about the potential consequences as not
an issue of informed consent. Rather, it was part of the general preparation one engaged in
before filming:

It’s an issue of why are you doing it anyway and to me those things should be dealt with
beforehand, you know. If I want to talk to somebody in jail, the only reason that I'm
actually going to get as far as actually filming them is because they already accept and
understand all of that. I would never turn up and film somebody and have the discussion
then.

There was a realisation that members of the public, as potential participants in programmes,
were getting increasingly media literate:

The whole film and television world has changed completely where everyone is totally
aware. Reality television made people aware, you know. Suddenly we’re following people
around in their daily lives, or film crews are. So there’s a whole change of perspective
about the television world, everyone is much more aware. After an initial approach, I get
the feeling that people are still keen to participate. They’re happy to provide whatever it is
they contribute to the programme — they like being on television.

While Miori had become more ‘media savvy’ over the last 15 years or so, according to a
Maori journalist there was still a lot to learn:

Maori are more aware now, I think, of the media and its power. However, I hesitate to say
it, we haven’t come far enough I think as people all over we will still fly off the handle and
punch someone on the marae while the cameras are rolling. Dumb move, dumb move! By
all accounts the Maori reporter will use it because that’s where the meat of the story is in
terms of news is conflict and conflict is news.

Maori programme makers saw editorial control resting with the producer: ‘I think editorial
control remains with us and there should be no issue.” Another producer was resolute:

If you allow others to participate in that part of it, you could end up with a programme that
doesn’t look anything like what the original concept was and so it is important that the
producer has the final say as far as editorial control is concerned.

However, the editorial process should allow for input from participants who were not content
with aspects of their contribution:

There would be consultation. I certainly would not want to antagonise people, but try to
point out to them that what we have filmed was fine, you know. During the editing process,
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you can do all sorts of things. It can be edited in such a way that a person is not going to be
aggrieved because we’ve included it. ... I will often allow participants to have a look at
what was happening and they could make suggestions or whatever. Sometimes they might
be extremely helpful suggestions.

Informed consent, then, had wide ramifications for Maori — both for broadcasting professionals
and community leaders. As one informant summarised:

. I'think a high level of informed consent is really important as it impacts on the whanau. It
needs to address how the whanau are going to be involved, how they are going to be treated.
The other thing is maybe the commitment to once it has been broadcast, once the material
is out there, is to go back and check on how they felt about it.

Community advecacy organisations on informed consent

With respect to informed consent, one community advocate referred to the fact that other
professional groups had guidelines in place which were predominantly about risk management:

If you take the notion of informed consent in other professional spheres then the definition
of it is that the risks have been explained and that’s basically in outlining consequences
and intended use. The perspective of where the programme maker is coming from also
needs to be explained to the participant and the risk of that perspective to the participant, if
there is one.

A link was made to academic researchers who had procedures for obtaining informed consent:

I would see it working very similarly to research. I could see that it could work very well
that in fact programmes needed to get ethical approval. It would be before the programme
was begun so that some of the issues could be taken care of right at the beginning.

Concerning the right of participants, it was argued that contributors should be informed about
the programme’s objective. Participants should also be extended the right to say ‘no comment’:

I think participants have the right to know what the programme is going to entail, what
questions are going to be asked so that they can actually think about them. When it becomes
an ad hoc thing, I actually feel that the person has the right to say ‘no comment’ when the
interview digresses from what was the original contract.

Another important matter was that participants were often unsuspecting of potential outcomes,
and probably somewhat taken in by the glamour of the media and its personnel:

People need to know ... I think people are entitled to understand fully what they’re getting
into. I think New Zealanders are often guileless and, as a people, we want to please and
come across as nice persons. Most of these television presenters are very attractive and
very personable individuals. They are so persuasive and people will oblige them. I think
there needs to be some sort of caution.
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Or, as another community advocate said:

Quite often the people signing the document don’t understand what it is they’re signing. I
think that they need to know clearly in advance what the programme is truly about and
what its promotion will be, what its audience will be and how often and how widely it will
be shown.

When considering consent by and for children, the central issue was whether parental
consent alone was enough or whether broadcasters also had to be satisfied that a child’s
best interest was being served. Broadcasters, and some producers, believed that it was
difficult to override parental consent. They said it was impossible for broadcasters, as
opposed to parents, to determine what was in a child’s best interest. Child advocates, by
contrast, believed that broadcasters should be obliged to have a child’s best interest at
heart. They pointed out that parents, or those in loco parentis, did not always make the
right decisions for their children:

You have to realise that not all adults make decisions in the best interests of the individual
child. Some adults push their children into prostitution. Now, it’s not their right to do that.
Some adulis choose not to follow a course of medical advice and their children die. They
don’t have the right to decide whether children live or die. Parents don’t have that right.
The decision that the child would make for itself, if they were old and mature enough, is
the one that’s right. So it’s very hard to judge, but if it’s a four-year-old boy with ADDS,
what decision would he make if he was 14 or 18 or 20? Is it the same as what his mother is
saying? It may be, but it may not.

It was suggested that as well as parental consent, a neutral person, a child advocate or social
worker, should oversee interviews with children:

You’ve got to have parents’ permission. You also need people that the kids are comfortable
with when they’re interviewed and they need to have people there that are aware of the
‘Hey, this child can’t take any more’ sort of thing. So you’re probably involving more than
just the parents. There needs to be a neutral person around to be able to say ‘Cut it out,
stop, this is as far as we go.

According to one children’s advocate, there were television programmes involving children
where excellent examples of informed consent had been achieved. One example concerned a
programme where the quality of a child’s consent stood at the centre of the success of the
documentary:

There was an excellent example of what can be achieved by informed consent. This young
boy — all the way through the process of his mother dying and filming taking place and at
the funeral - it was explained that this is what’s going to happen. If you’re not happy, tell
us and we’ll stop — if you don’t like what’s being filmed then we won’t show it. That was a
very good example of total informed consent.
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Informing contributors about the potential consequences of their participation in programmes
was important. Children (and their parents) needed special coaching about the possible
consequences of appearing in a broadcast. As one child advocate said:

I think if it’s children, they and their parents or decision-makers need to be clear about
the effect [of appearing in a programme]. For a grown-up adult, I’'m not so sure, but I
can’t imagine broadcasters are always going to want to. Why would they want to explain
to Helen Clark the ramifications of an interview and what might happen politically and
the polls will change. With children, you’ve got to take account of their maturity, or lack
of it, and it’s a developmental thing. I mean, a six-year-old and 12-year-old are different,
an 18-year-old is different again. Broadcasters and publishers have got an obligation to
bear in mind the level of maturity of the person and whether they have truly given informed
consent.

Or, as another community advocate emphasised:

Children may consent because they’re excited about the idea of appearing on television
and something like it being a novelty thing. They’re not thinking about anything other than
‘T’'m going to be on TV’ kind of thing.

While broadcasters could not foresee everything that might result from media exposure, they
needed to adequately prepare programme participants:

You wouldn’t expect a broadcaster to [predict] everything that could happen as a result of
someone appearing on a programme, but they must have some generic ideas of what happens.
Some people might not be aware of the full range of responses to being on a programme
and I think the broadcaster should be informing.

As to the desirability of having a set of guidelines regarding informed consent, community
advocates were in agreement that both the general public and the broadcasting industry would
be well served by such guidelines. As one informant explained:

People don’t have any rights if they don’t know about them. If you don’t know about a
right, you might as well not have it. The issues are about rights and, therefore, there is
some responsibility, because where there’s rights somebody usually has a responsibility,
and I can’t see that it would hurt for there to be some kind of guidance code that tells
broadcasters and people like me.

Finally, a community advocate mentioned the fact that the guidelines would have to be
monitored or policed:

It’s no good having guidelines that are not monitored or policed in any way. You would
have to develop compliance rules and then broadcasters would have to report on their
compliance.
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Conclusion

Television broadcasters thought that informed consent was currently encapsulated in the
fairness standard of the current free-to-air code of broadcasting practice. Radio broadcasters
believed that informed consent was less of an issue in radio. Broadcasters, as a whole, did not
see the need for a set of guidelines on informed consent.

Independent programme makers stressed the importance of creating good relationships
with participants. Apart from news and current affairs programmes, obtaining (informed)
consent appeared to be centred on the release form and discussions held about the programme’s
purpose. On the whole, independent producers thought that participants were quite ‘media
savvy’ because, as audiences, they had become familiar with programme genres in which
they might participate.

Independent programme makers believed that editorial control should remain with the
producer, although there were differing opinions about the extent to which participants could
be shown the programme before broadcast. It largely depended on the genre. Procedures for
obtaining informed consent for a long-form documentary were different to a fast-turnaround
series or a news programme. There were also different views about whether a set of industry
guidelines should be developed on informed consent, which seemed to depend on whether
such guidelines would be intended to assist or to judge.

Maori concerns about consent in broadcasting were to do with the need for broadcasters
and programme makers to consult with Maori communities. This applied to individual privacy
and informed consent, with the understanding that the consultation needed to go beyond the
individual concerned to include whanau, hapt and iwi.

Community stakeholders believed broadcasters should maintain the highest standards
taking into account the vulnerability and gullibility of children, and some adults, who might
not understand the short and long-term consequences of participating in a broadcast.

The next chapter reports on the findings of a national opinion survey on privacy and
informed consent. It will become apparent that the representative sample of New Zealanders
interviewed placed a high value on privacy protection. This was also reflected by the findings
of this chapter. There exists a considerable gap between the practice of broadcasters and
independent producers on the one hand, and the expectations of Miori and community
advocates on the other.

Notes
! Stirling Media Research Institute, Consenting Adults?, London: BSC, 2000, p. 71.

2 In the presentation of programmes, broadcasters are required to deal justly and fairly with any
person or organisation taking part or referred to.
3 Guidelines 6b, 6¢ and 6f provide:
6b  Contributors and participants in any programme should be dealt with fairly and should,
except as required in the public interest, be informed of the reason for their proposed
contribution and participation and the role that is expected of them.

6c  Programme makers should not obtain information or gather pictures through
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misrepresentation or deception, except as required in the public interest when the material
cannot be obtained by other means.

Broadcasters should recognise the rights of individuals, and particularly children and young
people, not to be exploited, humiliated or unnecessarily identified.






